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POWER  OF  SALE  IN  MORTGAGES 


CHAPTER  I. 


INTRODUCTION. 

ORIGIN,  EECOGNITION  AND  GROWTH  OF  POWER. 

1.  The  remedy  by  power  of  sale  has  the  merit  E^^y 
—or  disadvantage— of  not  having  its  origin  lost  *"'"*''^" 
in  the    lists  of  antiquity,  but  of  having  sprung 
from  the  necessities  of  modern  conveyancing,  and 
of  having  been  more  readily  and  fully  recognized 
and  sanctioned  by  Courts  of  Equity  as  ^hose 
necessities  have  become  more  apparent.    Umii^e 
the  right  to  foreclose,  the  right  of  the  mortgagee 
to  personally  make  sale  of  the  property  that 
secures  his  debt,  was  not  formerly  inherent  in 
the  nature  of  the  security,  but  was  a  right  arising 
from  an  express  term  in  the  mortgage  contract. 
Nor  has  it  always  been  considered  possible  for  Period  of 
the  mortgagee,  even  by  virtue  of  such  express  vaiid'S' 
term,  to  extinguish  by  his  sale  of  the  lands  mort- 
gaged the  int-^rest  in  them  of  the  mortgagor, 
without  his  concurrence.   For  a  time  a  shadow  of 
invalidity  was  cast  over  the  right  by  the  case  of 
Croft  V.  Powell,"^  where  a  party  claiming  under  a  croft  v 
mortgagor  was  permitted  to  redeem  many  years  ^°''''" 
after  the  exercise  of  a  power  of  sale.    It  seems 
that  by  lease  and  release,  dated  the  16th  and  17th 
of  January,  1703,  Robert  Rouse  conveyed  certain 
lands  to  one  Baldwin  and  his  heirs;  and,  by  a  de- 


•  Oomyn  603. 


L.P.8.— 1 


i  POWER  OF  BALE. 

•^tioa.  feasance  bearing  even  date  with  the  release  and 

executed  at  the  same  time,  it  was  agreed  that  if 

Rouse  should  repay  certain  moneys  within  one 
year,  then  Baldwin  should  reconvey  to  him;  but, 
that  if  he  failed  to  pay  those  moneys  within  the 
year,  then  Baldwin  should  mortgage  or  abso- 
lutely sell  the  said  lands  free  from  redemption, 
and,  out  of  the  money  raised  by  such  mortgage  or 
sale,  pay  the  said  moneys  and  interest  and  be 
accountable  for  the  surplus  to  Rouse  and  his 
heirs.    Under  authority  of  this  clause,  Baldwin 
did  convey  to  one  Gabriel  Powell  and  his  heirs. 
But  it  was  resolved  by  the  court "  that  the  estate 
was  redeemable ;  for  the  estate  conveyed  to  Bald- 
wm  and  his  heirs  being  def  easanced  by  a  deed  of 
the  same  date  was  in  its  nature  a  mortgage  to 
him;  and  therefore,  though  the  money  was  not 
paid  within  the  year,  yet  the  mortgagor  might 
still  redeem  upon  payment  of  principal  and  in- 
terest, at  any  time  while  the  estate  continued  in 
the  hands  of  Baldwin  *    •  If  then  Baldwin  on 
non-payment  within  a  year  stood  a  trustee,  as  is 
insisted,  for  Rouse,  his  vendees  coming  in  with 
notice  of  that  trust,  will  stand  in  the  place  of 
Baldwin  himself  who  is  acknowledged  to  be  re- 
deemable." 

2.  From  this  decision  it  would  appear  that 
powers  of  sale  were  in  the  last  century  regarded 
m  equity  as  evasions  of  the  rule  "  once  a  mort- 
gage always  a  mortgage,"  and  as  strokes  un- 
fairly aimed  at  the  right  to  redeem,  which  was 
not  to  be  cut  out  except  by  such  established  pro- 
cess as  an  action  to  foreclose.  But,  however  few 
friends  at  court  these  powers  had.  the  great  de- 
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lay  —  and  perhaps  expense  —  of  foreclosure,  smuou 

caused  solicitors  frequently  to  hazard  the  inser — — 

tion  of  a  power  of  sale  clause  in  the  mortgage 
deed;  as  we  may  infer  from  the  case  of  Rex  v.  Rex  v. 
Parish  of  Edington;*  in  which  Lord  Kenyon,  C.  J.,  ^'°^° 
tells  us  that  **  in  mortgage  deeds  there  is  some- 
times introduced  a  clause  that  the  mortgagee 
may  repay  himself  by  sale  of  the  mortgaged  pre- 
mises without  the  concurrence  of  the  mort- 
gagor." Then  he  adds— somewhat  vaguely, "  but 
a  Court  of  Equity  would  I  believe  control  the 
exercise  of  that  power." 

3.  Now  there  are  two  main  classes,  into  which  v.iidity 
the  vast  majority  of  cases  concerning  power  of '**"'"*''*^ 
sale  naturally  fall:  namely,  cases  where  it  is 
sought  to  establish  a  right  to  redeem,  and  cases 
where  a  purchaser  objects  to  the  exercise  of  the 
power  as  being  insufficient  to  pass  an  absolute 
title.  Under  one  or  other  of  these  classes  of  cases, 
the  validity  of  sale  under  such  a  power  was  sure 
sooner  or  later  to  come  into  question,  and  defin- 
itely to  be  decided  for  or  against.  It  was  perhaps 
to  be  expected  that,  inasmuch  as  the  purchaser 
must  object  to  its  validity  before  he  complete  his 
purchase,  while  generally  the  mortgagor  may 
profitably  impeach  the  sale  only  when  he  has 
gathered  the  means  to  redeem,  so  the  decision 
would  likelier  be  given  in  a  case  ot  vendor  and 
purchaser.    At  any  rate  it  so  happened  in  the 
eleventh  year  of  this  century  in  the  case  of  Cor- comerv 
der  V.  Morgan;  wherein  is  set  the  similar  but'^"'^'" 
meagrely  reported  case   of  Clay  v.    Sharpe.* 

'1  Bast  288  (1801). 
'IS  Ves.  344  (1811). 
•18  Vee.  346  (1802). 
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To  state  the  facts,  William  Rest.. rick  made  a 
-mortgage  to  Corder  comprising  u  clause  to  the 
following  effect:  In  case  default  should  bo  made, 
by  fourteen  days  after  payment  required,   it 
should  be  lawful  for  the  plaintiff  and  he  was 
thereby  expressly  required  of  his  own  proper 
authority  and  without  any  further  authority  oi- 
direction  from  the  said  W.  R.,  his  heirs,  execu- 
tors, admimstrators  or  assigns,  to  make  sale  and 
dispose  of     *     *     *     the  mortgaged  premises 
»     »     *       ^^^^^  absolutely   or   conditionally 
sucii  sale  or  sales  to  be  either  together 
or  m  parcels  by  public  auction  or  private  con- 
tract.  And  it  was  covenanted  and  agreed  that  in 
case  of  sale  W.  R.  would  execute  the  conveyance  • 
nevertheless  it  was  declared  that  the  joining  of 
the  said  W.  R.  in  any  such  sale  should  not  in  anv 
wise  be  deemed  f  ssential  nor  necessary  to  perfect 
the  title  of  the  purchaser,  the  same  being  in- 
tended for  the  further  satisfaction  of  such  pur- 
chaser.   Under  this  power,  Corder  sold  to  Mor- 
gan and  the  dispute  arose,  could  he  insist  on 
specific  performance  as  against  Morgan  without 
procuring  the  mortgagor  to  concur  in  the  sale* 
The  Master  of  the  Rolls  granted  such  specific  per- 
formance, his  opinion  being,  **  that  the  clause  in 
the  mortgage  deed  relied  on  for  the  defendant 
empowering  the  plaintiff  to  sell,  whereby  the 
mortgagor  undertook  to  join  in  the  conveyancp, 
was  a  mere  contract  between  the  mortgagor  and 
the  mortgagee ;  to  the  benefit  of  which  the  defen- 
dant, as  a  purchaser,  was  not  entitled;  £nd  there 
was  nothing  in  the  nature  of  the  contract  be- 
tween the  plaintiff  and  his  mortgagor,  which 
prevented  the  latter  giving  and  the  former  exer- 
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cising  such  a  power  of  sale  of  the  premises  as  that  iMttou 
upon  which  this  question  arose. "  — 

4.  Thus  it  happened  that  powers  of  sale  en-  concur- 
abling  the  mortgagee  to  sell,  without  concurrence  mo^or 
of  the  mortgagor,  came  to  be  judicially  recog-^aT** 
nized.     The  same  cases  are  authority  for  the 
necessary  corollary  that  even  if,  in  such  powers, 

the  mortgagor  be  imder  covenant  to  his  mort- 
gagee to  give  the  sale  his  concurrence  (to  be  tes- 
tified by  joining  in  the  purchase  deed),  yet  that 
concurrence  is  so  little  necessarj'  to  the  perfect- 
ing of  title  in  the  purchaser,  that  he  can  be  com- 
pelled to  specific  performance  without  it. 

5.  The  period  of  recognition  had  arrived,  but  loh 
that  of  doubt  had  not  yet  passed  away;  and  itdiubta* 
took  some  time  to  accustom  the  older  and  more 
conservative  lawyers  to  the  intrusion  of  this  new 
incident  of  a  mortgage.   As  late  as  the  year  1825, 
Lord  Eldon  opened  eyes  of  surprise  at  a  power 

of  sale.  "  This,"  he  says,  "is  an  extremely 
strong  clause ;  but  perhaps  it  may  be  one  of  the 
many  new  improvements  in  conveyancing  which 
make  conveyancing  so  different  from  what  it  was 
when  I  was  in  practice  in  that  part  of  law  *  * 
Upon  the  whole  I  must  say  that  this  deed  seems 
to  me  of  a  very  extraordinary  kind  and  that 
there  are  clauses  in  it  upon  which  it  would  be 
difficult  to  induce  a  Court  of  Equity  to  act.'" 

6.  Tolerated  in  Equity  so  far  that  their  force  s™=.  n.^ 
was  admitted  in  such  mortgages  as  made  them™,^„, 
express  terms,  it  remained  for  powers  of  sale  to"?'v*'<f«" 
be  sufficiently  recognized  by  the  judges  in  the 

» RoberU  v.  Boson :  aee  Kent  Commentaries  VI..  p.  147. 
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Chancellor's  Court,  to  allow  of  the  specific  per- 
formance  of  agreements  for  mortgages  contain- 
«r  j.w|d.ing  stringent  sale  clauses.  The  decision  or  rather 
conclusion  of  Sir  John  Wickson,  V.-C,  in  Ash- 
ton    V.    Corngan,*    is    pertinent,    and    uncon- 
sciously expresses  in  a  single  paragraph  the  his- 
tory of  the  attitude  of  the  Court  of  Chancery 
towards  these  "  improvements  in  conveyancing." 
It  begins  in  doubt  and  uncertainty,  and  ends  in  a 
decree  and  determination  to  take  the  risk.    His 
words  are,  •'  I  doubt  whether  a  contract  to  exe- 
cute a  mortgage  which   the  mortgagee   may 
enforce  by  a  sale  the  day  after  its  execution,  is 
one  which  the  court  will  specifically  perfonn- 
and  I  know  of  no  reported  case  in  which  such  re- 
lief has  been  given  where  the  right  to  it  has  been 
contested.     However,  on  the  authority  of  the 
cases  cited  from    Seton    on    Decrees,^    I    wiU 
LoHs...  make  the  decree."    The  following  year  Lord 
d«:..ioi.   Selborne,  in  a  case  where  the  power  of  sale  was 
likewise  an  immediate  one,  had  no  doubt  of  the 
propriety  of  making  such  a  decree,  unless  the  de- 
fendant was  prepared  to  pay  off  the  advance  at 
once.' 


7.  Yet  whatever  sanction  was  given  in  Chan- 
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ncMn..  eery  to  powers  of  sale  expressly  conferred,  the 
courts  were  slow  in  acknowledging  their  business 
necessity;  and,  far  from  implying  their  existence 
when  not  set  forth  in  the  instrument,  they  re- 
^t^-SSTfj"'!?  ^"^  introduce  them  as  of  c:urse  in  settling 
cc^  the  form  of  mortgages  to  be  executed  under  their 
own  decrees.   As  for  example  in  the  Ontario  case 

•L.  R.  13  Eq.  76   (1871). 

'6th  Ed.  2222. 

'Bertnann   v.   HodgeM,   L.   R.   16  Eq.   18. 
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iii  McKay  v.  Reed*  where  specific  perform- 
ance having  been  ordered  and  that  the  purchaser 
should  execute  a  mortgage,  Spragge,  V.-C,  ex- 
pressed his  opinion  that  such  mortgage  ought  not 
to  contain  any  power  of  sale. 

8.  In  England  the  prevalence  of  trusts  of  real  MeMin* 

.   ,  .  .  •!  .  of  power  to 

estate  with  power  to  mortgage  has  given  many  mortKim*. 
occasions  for  the  recognition  of  a  power  of  sale 
as  a  sine  qua  non  of  an  ordinary  mortgage  deed. 
In  Clarke  v.  Royal  Panopticon,'"  Sir  R.  T. 
Kindersley,  V.-C,  saw  the  following  difficulty  or 
even  impossibility:  *'  How  can  a  trustee  who  has 
not  in  himself  any  power  to  sell — how  is  it  pos- 
sible that  he  can  give  authority  to  another  to 
sell?  The  principle  is,  that  a  power  to  mortgage 
does  not  comprise  a  power  of  sale ;  and  if  so,  a 
trustee,  with  a  power  to  mortgage  at  his  discre- 
tion, cannot  sell.  But  if  the  power  to  mortgage 
comprises  as  an  incident  a  power  to  sell,  then  this 
absurd  consequence  follows,  that  the  trustee  who 
has  no  power  to  sell  can  delegate  that  power  to 
another  person."  But  the  growing  use  of  the 
power  of  sale  clause  forced  the  Courts  to  accept 
this  consequence;  although  in  theory  there  might 
be  some  distinction  between  a  direct  power  of 
sale  conferred  on  a  trustee  himself  and  the  con- 
tingent power  by  him  conferred  on  a  mortgagee. 
For  the  Panopticon  Case  was  not  f olio  we  .^  either 
in  Bridges  v.  Longman, '"^  decided  some  four 
months  later — in  which  Sir  John  Romilly 
thought  **  such  a  power  is  incident  to  the  power 
to  mortgage,  unless  expressly  excluded  " — nor  in 


418. 


•1  Chy.  Oham.  208,  (1864)  ;  but  see  Selby  v.  Cooling,  23  Beav. 

"3  Jur.  N.  S.  178  (1857). 
"24  Beav.  2". 
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•---.  Cook  V.  Vawson."    On  the  contrary   the  t.m 

«;"'V^!^.?.''f~««'-   «   thu"   affinncd   by   Malin, 

KK""'  i...  .'  ■  ^  T  »'  "P""™  tliat  a  power  of  sale 
^  18  a  necessary  incident  to  a  mortgage,  and  that 
when  a  testator  says  that  a  sum  „f  money  is  tlte 
raised  by  mortgage,  he  means  it  to  be  raised  ^ 
the  way  m  which  money  is  ordinarily  rai^d  by 
mortgage  and  therefore  that  the  mortgagTmav 
contain  what  mortgages  in  general  doTnteS^ 
»n  {'  t^""''  "'  ^'''-    I  ™««ly  agree  vrith 

tn  ti.^      P""^'  *"  "'"'•tgage  includes  a  power 
to  give  to  a  mortgagee  all  such  remedies  as  arl 

iTraVowe^o?  ^^'  *""  ""«  "'  «-  -- 

cj.«~.         9  Now  these  decisions,  while  ultimately  re- 

»,.««  cognizmg  that  the  sale  clause  should  be  i^  Si 

mortgages  could  have  no  effect  in  implying  its 

powers  where  the  four  comers  of  the  executed 

to  amend  the  law  so  as  to  imply  a  power  of  sale  in 
every  mortgage;  and  this  the  Ontario  W  sll 
ture-led  astray  by  Lord  Cramworth  "-has 
done  m  an  awltward  manner.  The  gist  of  our 
enaotments,"  is  (1)  that  on  fou?  months- 
default  (as  to  principal,  or  six  months'  defau  t 
as  to  interest),  there  shall  be  a  power  to  seH- 
atter  cei-tam  proceedings  laid  down  in  the  Act- 

of  sale,  (2)  that,  m  any  mortgage  made  in  pur- 


42  A.c.  c.  20  (Ont.).    Now  10  fJw.  VII.  c.  51, 


M.  18,  28. 


#i 


i 


»-10. 


INTKODUCTION.  9 

suance  of  the  Short  Forma  Act — and  containing 
a  power  of  sale  according  to  the  form  therein — 
the  above  power  of  sale  may  be  exercised  option- 
ally; or  (3)  that,  where  in  a  mortgage  purport- 
ing to  be  made  in  pursuance  of  the  Short  Fonns 
Act,  there  is  a  poiver  of  sale  without  notice,  the 
mortgagee  may  exercise  the  above  power  of  sale 
as  if  none  other  existed.  The  unremedied  case  is, 
where  the  mortgage  does  not  purport  to  be  made 
in  pursuance  of  the  Short  Forms  Act,  and  yet 
contains  a  power  of  sale  that  for  some  reason  is 
not  safely  available;  or  perhaps  where,  though 
the  mortgage  is  made  in  pursuance  of  that  Act, 
its  sale  clause  is  excluded  from  the  benefit  thereof 
for  some  other  reason  than  the  excision  of  provi- 
sion for  notice. 

It  is  not  the  practice  in  Ontario  to  rely  upon 
these  statutory  provisions  so  far  as  to  omit  the 
power  of  sale  from  deeds.  The  limit  of  default 
(four  to  six  months),  and  the  length  of  notice 
..two  months),  prolong  thrice  or  four  times  the 
time  ordinarily  allowed  before  the  property  is 
advertised  for  sale. 

10.  In  England,  on  the  other  hand,  the  Con-  imp.  con- 
veyancing  Act,  1881,"  seems  in  a  large  mea-Ta*? 
sure  to  have  superseded  express  powers  of  sale  in '"  ^'' 
mortgage   deeds;"   for  if   desired,   the   exten- 
sive powers  conferred  by  that  statute  may  be 
modified  by  provisions  in  the  deed  itself.    While 
in  Ontario  the  power  conferred  by  the  enact- 
ments mentioned  seems  neither  flexible  in  what  is 
prescribed  nor  satisfactory  in  what  is  left  to  dis- 

■•44  and  45  Vic.  c.  41,  (Imp.),  b.  19. 

"Blythewood  aad  Jarman,  Conveyancing  (1890),  VoL  iii.,  976. 
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cretion ;  and  the  Short  Form  power,  as  will  after- 
•wards  be  shewn,  is  exceedingly  liable  to  destruc- 
tion on  v^ry  slight  change.  It  is  perhaps  to  be 
regretted  that  the  Ontario  Legislature  has  not  in 
^s  instance  adopted  the  labours  of  the  Imperial 
Parliament. 


ilk. 


CHAPTER  II. 

NECESSITY  FOR  POWER;    TRUSTEESHIP  OF 
MORTGAGEE. 

11.  The  practical  value  of  the  power  of  sale  Vfctieti 
will  be  manifest  at  once  if  we  consider  for  a^,?^? 
moment  the  position  of  the  mortgagee  of  a  pro- 
perty insufficient  in  value  to  secure  the  debt.    If 

he  be  without  power  of  sale,  he  may  discover  the 
insufficiency  of  his  security  by  foreclosing  and 
then  selling.  If  he  should  then  bring  action  for 
the  deficiency,  he  will  be  restrained  by  injunc- 
tion;* for  it  is  a  rule  that  any  dealing  with  the 
mortgaged  property  so  as  to  render  it  impossible 
to  restore  the  property  on  full  payment,  pre- 
cludes an  action  on  the  covenant;*  a  rule,  how- 
ever, which  has  no  application  to  dealings  under 
power  of  sale." 

12.  But  besides  the  business  necespitr  of  the  Equiubu 
power,  it  remains  to  explain  why  it  is  necessary  "^J^wJr. 
that  the  legal  owner  of  a  property  should  hold  a 
special  authority  to  part  with  that  property  at 

his  need.  In  other  words,  we  must  emphasize  the 
distinction  that  these  powers  were  and  are  in- 
tended to  extinguish  a  purely  equitable  in- 
terest, but  that  at  common  law  they  were  quite 
unnecessary.  This  is  expressed  clearly — though 
with  something  of  vague  contempt  for  equitable 
rights — ^by  Richards,  C.J.,  in  Nesbitt  v.  Rice* 

^  Perry  V.  Barker,  8  Yea.  527;  «ee  also  Lockhart  v.  Hardy,  9 
B«av.  240. 

•  Palmer  v.  Hmdrie,  27  Beav.  349. 

■  Willes  y.  Levett,  1  DeO.  &  Sm.  392 ;  see  also  Oowland  v.  Gar- 
bvtt,  13  Or.  578. 

*14  U.  C.  C.  P.  409  (an  ejectment  case). 
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^^  ,„%     r»    ^  "  "■"  P'«°^^«  '««  mortgaged 
to  transfer  tie  legal  estate  to  T.  nor  from  him  to 

left  T„  r  ""^y^r  ^^  *""«  ^"J^'t^ble  interest 
ri?  Z'^^  mortgagor  which  would  make 
It  desirable  to  have  a  power  of  sale  in  the  mort- 
gage and  to  be  able  to  exercise  it  But  as  far  as 
which*''  ^^"^  "'  '•"«  ^^'"^  -«  "o-eeted 

P^sid^t^'*  V'  "«>'  «  '"«  '^g"'  estate 
passed  by  ttie  mortgage,  the  person  holding  that 
estate  could  undoubtedly  convey  it. " 

SH^sityforTheV"""  *''i'  '"""''^  ^"it^We  neces- 
^«on  of  T„£°"'''"  "^.^  *™en  that  strict  appli- 
cation of  certam  equitable  doetrines-^efly 
relafang  to  the  trusteeship  of  the  moitgagee- 

7^^J^"  ^rV  '^'^^  "-deserved  intricacy 
to  to  branch  of  mortgage  law.  The  treatment 
ot  a  mortgagee  as  a  quasi-trustee  for  the  mort- 

ffT,;r^l'  "^^  "'"^'^^  "^^"^  certainTn^ 
ot  justice,  has  by  no  means  been  a  whoUy  felici- 
tous  mode  of  viewing  the  respective  righS  of 

UntubZV'^'^r  '"  '^  ■""^"Se  t^~o- 
Undoubtedly  mortgage  law  has  been  enriched,  if 

\  ^l'^^^'  ^^  *•'«  ^"7  numerous  decisions 
under  the  head  of  Trust,  and  the  law  of  mortgage 
has  reacted  on  its  adopted  parent:  for  insta?^! 

.  mortgagee  sellmg  under  a  power  of  sale  in  his 
mortgage  to  observe  the  terms  of  such  p.^wer1s 
also  applicable  to  sales  by  a  trustee  or  qu^asi-  ul 
tee  acting  under  a  power.  But,  on  the  ot  r 
hand,  we  shall  find  very  many  uisuccessful    t- 

•  29  Gr.  308. 
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tempts  to  bring  mortgagees  within  the  same  lia-  >Mtt<»u 

bilities  and  duties  as  trustees — attempts  arising — 

from  too  great  a  reliance  on  the  likeness  which 
equity  has  chosen  to  make  between  them. 

14.  Still,  whatc  v«m  its  ady?.ritages  or  faults, 
the  quasi-trusteesh '  p  :f  the  n:  )rtgagee  was  pre- 
sent to  the  mind  oi'  tbp  C(vart  in  that  early  case 
of  Croft  V.  Powell'  has  been  so  present  ever 
since — although  judges  have  often  given  but  a 
**  grumbling  "  assent  to  its  influence — and  is  not 

yet  quite  disestablished.    It  remains  then  that  Attempted 
the  extent  of  the  mortgage  creditor's  trusteeship  olh^s""" 
for  his  debtor  should  be  defined.    Loosely  speak-  im^' 
ing,  "  he  is,  subject  to  the  purpose  of  satisfying 
his  own  debt,  a  trustee  for  the  mortgagor."^ 
How  far  the  trusteeship  is  to  be  subjected  to  the 
creditorship  and  the  creditorship  to  the  trustee- 
ship seems  largely  to  be  left  to  judicial  discre- 
tion in  each  case  according  to  the  circumstances. 

15.  It  may  be  well,  however,  in  order  to  a 
clearer  conception  of  what  is  meant,  and  what  is 
not  meant  by  the  trusteeship  of  the  mortgagee,  to 
emunerate  some  few  of  the  numerous  distinc- 
tions that  have  been  drawn — the  effect  being 
sometimes  to  lay  a  greater  burden  on  a  mort- 
gagee than  on  a  trustee,  but  more  frequently  to 
favor  the  position  of  mortgage  creditor. 

(1)  A  trust  for  sale  is,  generally  speaking,  Not  equal 
enforceable  by  any  cestui  que  trust;  but  it  iSb^th***** 
clear  that  a  mortgagor  could  not  insist  on  the^enfSrce 
exercise  of  a  power  of  sale,  even  in  those  cases  ^""' 
where  it  would  be  for  his  advantage. 


689, 


•  Soe  supra  §  1. 

'Cf.   BIythewood   and   Jarman   conveyancing    (1890),   Vol.   iii., 
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■•etioaa 
U-16. 


Not  an 
fxprets 
trustee. 


Trustee 


as  tl  Lt  f^'^^t^^^  ^«  °«t  ^°  express  trustee  so 
as  to  take  advantage  of  statutes  for  the  relief  of 
trustees.  For  instance,  he  cannot,  or  rather 
should  not,«  take  advantage  of  the  right  g^en 

stilus  "ff"  "f ^^f '  ^''  *«  P^^  '-''  ' -^  the 
surp  us  after  sale.'    Again,  the  assigns  of  a 

r^^/^w  1^^^''  "^"^^^^  ^^^"  themselves  of  the 
ight  that  the  successors  of  a  trustee  have  under 
1  tieo  V.  c.  26,  s.  4,  to  exercise  the  same  powers 
as  their  predecessor."  ^ 

not  and  not  to  take  proceedings  without  notifying 
all ;  so  that  in  the  ease  of  a  power  of  sale  not  re- 
fZ^^  T  '"'  *°  injunction  will  lie  against  a 
trustee  who  exemses  tiie  power  without  notice  to 

court  mil  not  interfere  against  a  simple  mort- 
gagee taking  such  action." 
Conflict  of       (4)  There  is  a  rule-founded  on  good  policv 
Hth  dnt.  -that  a  trustee  shall  not  be  allowed  to  place  hi^^ 

Itl  v^^^*^?''  ""^^^^  ^  interest  may  clash 
with  his  duty;  but  a  mortgagee-even  where  he 
happens  to  l,e  also  a  trustee-is  still  not  re' 
strained  from  exercising  his  rights  as  mortgagee 
(including  the  right  of  sale)  in  oppo.'tioXfhe 
interests  of  the  trust." 

16.  We  may  quote  tWo  more  instances  from 
bir   James    Wigram,    V.C.:"    "Now,    that 


!^ 


•  For  the  practice  see  infra  Chap   IX 

KinM.Tp':R!il  ^'"'"  ^"^  ^-  ^'>»'^-  25  Gr.  151. 
"  See  infra  §  49. 
"Anon.  6  >Iadd.  10. 
"Attu.-Gen.  v.  Uardy,  1  Sim.  N.  S  338 
"  Dobton  V.  Land,  U  Jur.  288. 
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mortgagee  is  in  some  sense  a  trustee  for  the  mort-  smuou 

gagor  may  be  idmitted,  for  the  person  in  whom '— 

the  legal  estate  is  vested,  with  a  beneficial  inter- 
est in  another  person,  is,  in  some  sense,  a  trustee 
for  that  person.  In  some  sense  a  mortgagee  is  in  wiifui 
a  worse  position  than  a  trustee,  for  a  trustee,  in  "  *"  *■ 
an  ordinary  case,  is  not  liable  to  a  decree  for  wil- 
ful default,  unless  a  special  case  be  proved 
against  him ;  whereas  such  a  decree  is  always  of 
course,  as  against  a  mortgagee  in  possession.  On 
the  other  hand,  a  trustee  can  never  make  a  benelit 
to  himself  by  any  dealing  with  the  trust  pro- 
perty ;  but,  if  a  second  mortgagee  should  buy  in 
the  first  mortgage  for  half  its  amount,  or  even  ob- 
tain an  assignment  without  consideration,  I  can 
have  no  doubt  he  would  be  entitled  to  charge  the 
mortgagor  with  the  full  amount  of  the  first 
mortgage  in  addition  to  his  own." 

17.  In  Cholmondely  v.  Clinton,^*  which  mini-  Ground  of 
mizes  the  trusteeship  as  follows:  "  The  ground  1[^!^ 
on  which  a  mortgagee  is  in  any  case  and  for 
any  purpose  considered  to  have  a  character 
resembling  that  of  a  trustee  is  the  partial  and 
limited  right  which  in  equity  he  is  allowed  to 
have  in  the  whole  estate  legal  and  equitable;" — 
in  this  case  we  find  noted  these  further  traits  of  Further 
dissimilarity:  "  He  (the  mortgagee)  acquires  ation.""' 
distinct  and  indepf  udent  beneficial  interest  in 
the  estate ;  he  has  always  a  qualified  and  limited 
right,  and  may  eventually  acquire  an  absolute 
and  permanent  one  to  take  possession,  and  he  is 
entitled  to  enforce  his  right  by  adverse  £jit  in 
invitum  against  the  mortgagor;  all  which  can 

•*  2  Jac.  &  W.  183,  184. 
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L0CU8  of 

trustee- 

•hip. 


•nr  f^^er  take  place  between  trustee  anrt  ...,  • 
trust.    Thpv  ).o^«  »i  """"■^and  c«s«Mt  ge(« 

of  iD  ere^  Lr      "^^^  *°  ''^^''t'ty  and  "ni 

strongly  L^^JS^*"""  ^"^  *""  ^--ters  is 

confound  arposSt  ^  '  ?  J""''''  •^''°'«  '^^ 
But  we  are  b^ougrto  trr?T^^^^ 
when,  deseenSomglnertuo  ™  fT '"^""^ 
seek  the  locus  of  the  trastesh^rr     '"*'''  ''^ 

heTa  trustee  "^r™'^  ^"'  '«'"^™'.  t^a 
Butits'eei™t^i"/r/noTZ'"^  ^"^  ""'•" 
^i-«rp,„s  ^„  Ltralttrre^^elT" 

re^Ctri-^^^^^^^^ 
Beatty    v.     0'C7ow,?,or,-     that     ..^^f  ^^''^^^"^ 
which  apply  for  tbp  n.^f    f  ^    ''^^^^"s 

ment  of  T/    7     .     Protection  and  encourage- 

o  O.  R.  747  (Boyd,  C). 
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mortgagee,  who,  having  made  his  debt,  interest  SMtum. 
and  costs  out  of  the  estate,  holds  possession  of  g    """• 
surplus.    He  is  not  so  much  a  trustee  within  the 
meaning  of  Turner  v.  Handcock,'*  as  he  is  a 
person  who  has  received  money  for  the  use  of 
another,  as  put  by  Ferguson,  J.,  in  Boulton  v. 
Rowland;''  4  O.  R.  720.    His  position  is  per- 
haps succinctly  expressed  by  Jessel,  M.h.,  in 
Talhot  V.  Frerer  as  that  of  a  bare  trustee. 
It  is  no  hardship  to  require  him  to  account  for 
the  funds  in  his  hands  fully,  promptly  and  accur- 
ately."   Thus  the  scintilla  of  trusteeship— when 
we  try  to  locate  it— goes  out  into  the  nothingness 
expressed  by  the  words  "  bare  trustee." 

19.  To  quote  again  from  that  great  case  of  imputa- 
Cholmondeley  v.   Clinton-:^'  **  The  position  istZ^ 
to  be  received  with  considerable  qualifications,  fi'gTtive. 
as  will  appear  by  examining  what  is  the  true 
character  of  a  mortgagee,  and  how  he  is  consid- 
ered m  a  Court  of  Equity.    Lord  Mansfield,  ad- 
verting to  the  comparisons  made  in  respect  to 
mortgages,  has,  I  think,  said  there  is  nothing  so 
unlike  as  a  simile  and  nothing  more  apt  to  mis- 
lead   *    ♦    •    The  relations  of  vendor  and  pur- 
chaser, of  principal  and  bailiff,  of  landlord  and 
tenant,  of  debtor  and  creditor,  trustee  and  cestui 
que  trust,  have  been  applied  to  the  relation  of 
mortgagor  and  mortgagee,  according  to  their  dif- 
ferent rights  and  interests,  before  or  after  the 
condition  forfeited,  before  or  after  foreclosure, 

■•20  Ch.  D.  303. 

»Cf.  John»ton  y.  Cobleigh  (U.  S.).  25  N.  E   73 

"  0  U).  D.  568.  572. 

"2  Jac.  &  W.  182,  Plumer,  M.  R. 

L.P.8. — 2 
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a^ttjo.  and  according  as  the  possession  was  in  the  mort- 

gagor  or  mortgagee.    Quo  teneam  vuUus  mutan- 

temprotea  nodof    The  truth  is  it  is  a  relation 
perfectly  anomalous  and  sui  generis.   The  names 
of  mortgagor  and  mortgagee  most  properly  char- 
acterize the  relation;  they  are,  as  Mr.  Justice 
iiuller  observes  in  Birch  v.  Wright;'  charac- 
ters as  well-known,  and  their  rights,  powers 
and  interests  as  well  settled,  as  any  in  the  law. 
Trustee-    It  IS  Only  m  a  secondary  point  of  view,  and  under 
j^^MT  certain  circumstances,  and  for  a  particular  pur- 
i.tic       pose,  that  the  character  of  trustee  constructively 
belongs  to  a  mortgagee.    No  trust  is  expressed 
m  the  contract;  it  is  only  raised  by  implication, 
m  subordination  to  the  main  purpose  of  it,  and 
after  that  is  f uUy  satisfied ;  its  primary  character 
is  not  fiduciary." 

20.  In  conclusion,  we  may  observe  that  the 
advantage  to  be  had  out  of  this  figure  of  speech 
which  likens  a  mortgage-creditor  to  a  trustee,  has 
been  chiefly  in  a  temporary  saving  of  the  labour 
of  mqmring  into  the  true  reasons  for  the  deci- 
sions it  has  helped  to  maintain.    It  is  noticeable 
that  recently  the  tendency  of  judges  has  been  to 
seek  other  ground  than  the  application  of  fidu- 
0%"^  f.^^J,  restraints;  as  for  instance  Lord  Justice 
Lmdiey,     has,  in  explaining  the  rule  that  the 
mortgagee-vendor   may   not   purchase,    tacitly 
abandoned  the  latter 's  trusteeship  as  a  ground  of 
reasoning  and  built  on  a  new  and  simplt  foun- 
dation.   Moreover,  with  or  without  appealing  to 
the  laws  of  trusts,  it  will  be  found  that  we  event- 

"  1  T.  K.  383. 
.«/«." '''"^""  '•  ^'""''*'  '-  «•  40  Chy.  D.  400.     See  Chapter  VIII. 
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ually  drift  into  a  very  plain  business-principle,  umn 
namely  that  the  mortgagee  is  bound— as  **  trus-      ^ 
tee, "  if  we  like,  or  simply  as  "  mortgagee,"  if  we 
prefer— to  deal  with  the  mortgaged  property 
with    the    care    and   methods    of    a    prudent 


owner. 


"Marriott  v.  Anchor  Reveraionary  Co.,  7  Jur.  N.  8.  HS,  1531. 
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21.  Default  in  payment  of  some  portion  of  the 
-  moneys  secured  is  the  most  usual  contingency  or 
condition  on  which  the  valid  exercise  of  the 
power  of  sale  is  made  to  depend.    While  it  is  not 
true  that  default  is  inherently  necessary  to  pos- 
session by  the  mortgagee,  who  is  entitled  to  take 
It  at  any  time  unless  the  right  to  remain  in  pos- 
session be— as  it  usually  is— expressly  reserved 
to  the  mortgagor ;'  on  the  other  hand  for  the  valid 
exercise  of  the  sale  power— which  is  reckoned  as 
a  species  of  foreclosure— there  must  generally  be 
default.    This  rule  is  carried  at  least  thus  far, 
that  a  notice  of  sale  under  the  power,  but  given 
before  default,  is  void  and  will  not  be  made  good 
by  subsequent  default.* 

22.  There  is  perhaps  a  single  exception  to  the 
necessity  of  default  as  a  sine  qua  non  of  good 
title  in  a  purchaser  under  power,  and  that  arises 
in  the  case  of  an  innocent  purchaser  protected  by 
a  stringent  non-enquiry  clause.'  The  default, 
moreover,  must  be  a  default  in  terms  of  the  in- 
strument creating  the  mortgage.  Thus,  if  there 
be  a  particular  place  designated  as  the  place  for 
payment,  the  mortgage  creditor  must  be  there  to 
receive  payment,  before  he  take  proceedings  as 
on  a  default.    As  says  Sheppard  in  his  Touch- 


'JUotcat  V.  Smith,  8  U.  C.  R.  139. 
'Jones  on  Mortgages,  5th  Ed.  1831. 


infra 


^  See  nicker  v.  Anyerstein,  L.  R.  3  Ch.  D.  602 ;  see  Chap.  VII. 
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stone:*  "  In  cases  where  a  place  is  set  down  for  smuou 
the  doing  of  the  thing  contained  in  the  condition,    "•**• 
then  it  must  always  be  done  at  that  place  unless 
by  some  agreement  made  between  the  parties 
afterwards,  another  place  be  appointed;  other- 
wise the  condition  is  not  performed  and  the  par- 
ties are  not  bound  to  attend  in  any  other  place. 
But  in  cases  where  there  is  no  place  set  down  for 
the  doing  of  the  thing  contained  in  the  condition, 
if  the  thing  to  be  done  be  a  corporal  service  as 
to  pay  money,  or  any  such  like  thing,  the  party 
that  is  to  do  it  must  at  his  peril  seek  out  for  theu^'*"' 
person  to  whom  it  is  to  be  done. " 

23.  Now  there  might  be  a  default  as  to  a  por- 
tion of  the  moneys  secured ;  and  yet  it  would  be 
extremely  inconvenient  to  be  obliged  to  sell  sub- 
ject to  the  moneys  still  payable,  or  to  sell  such 
portion  of  the  land  as  would  pay  off  the  moneys 
already  accrued  and  in  default,  or  to  be  obliged 
to  retain  a  large  amount  of  the  purchase  money 
to  cover  the  sums  not  yet  accrued.  So  it  has  come 
to  be  the  universal  practice  in  mortgages  with 
power  of  sale  to  insert  also  a  clause  providing 
that  in  case  of  default  in  payment  of  any  portion 
of  principal  or  interest  the  whole  sum  secured 
shall  become  due.  While  there  may  be  good 
authority  for  the  statement  that  such  a  clause  is 
not  in  all  cases  an  absolute  necessity  in  order  to 
apply  the  purchase  money  on  unaccrued  princi- 
pal," yet  the  right  to  so  apply  can  scarcely  be 
considered  a  prima  facie  right  in  the  absence  of 
such  clause.     This  '-'  acceleration  "  clause  has 

» Jones,  5th  Ed.  1938. 
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been  deemed  not  to  be  the  nature  of  a  penalty 
-  but  to  be  a  term  fixing  the  limit  of  credit  for  the 
payment  of  the  principal.*  It  is  optional  with 
the  mortgagee  only  to  put  it  in  force— the  debtor 
not  being  at  liberty,  through  it,  to  tender  after 
default  the  whole  amount  secured  without  notice 
or  further  interest.  But  the  mortgagee  Raving 
elected  to  consider  the  whole  sum  as  due  will  be 
bound  by  his  election  ;*  of  which  election  however 
he  need  not  acquaint  the  mortgagor  by  any 
formal  intimation.'  Where  no  such  clause  exists 
there  is  some  danger  in  attempting  to  call  in 
the  whole  debt  by  the  notice  of  sale,  although  the 
sale  would  not  be  impeachable  on  that  account, 
unless  that  attempt  were  made  fraudulently,  or 
caused  actual  injury  to  the  mortgagor.* 

24.  A  question  may  occasionally  arise,  whether 
the  power  originally  valid  has  not  in  some  way 
by  the  act  or  neglect  of  the  mortgagee  become 
incapable  of  exercise.  As  for  instance  in  Cruse 
V.  Powell,^"  doubts  were  ri.ised — and  not  laid — 
whether  the  power  was  not  gone  when  t"he  mort- 
gagee had  sub-mortgaged  his  estate  in  the  land ; 
in  the  meantime — the  mind  of  the  court  not  being 
clear  on  the  question — the  purchaser  under  the 
power  was,  as  generally  happens  where  the 
power  is  not  free  from  doubt,"  discharged  from 
his  agreement.    But  it  is  decided  that  the  power, 

•  Case  V.  Burton.  19  TJ.  C.  R.  540 ;  see  also  Tyler  v.  Hinion,  3 
A.  R.  53,  7  P.  R.  ino ;  Gemmel  v.  Burn,  7  P.  R.  381,  and  Seaton  v. 
Ttcyford,  L.  R.  11  Eq.  5^' 

'  Cruto  V.  Bond,  1  O.  R.  3S4,  9  P.  R.  111. 
'Princeton  v.  itunson,  60  111.  371. 

*  Roverg  V.  Herhfman   (Minn.),  4~  N.  W.  792. 
»2  Jur.  X.  S.  536. 

>»  Curling  v.  Shuttleworth,  0  Bing.  121. 
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being  once  invalidly  exercised,  may  again  be  put 
into  eflEect." 


M-M. 


25.  More  important  difficulties  are  apt  toawtnuoi 
arise  imder  the  Statute  of  Limitations.    Fromti^', 
10  Edw.  VII.  634,  ss.  22,  23,  may  be  deduced  the 
time  limit  of  the  mortgagee's  right  to  exercise  his 
power  of  sale;  av<\  that  limit,  in  the  absence  of 
his  possession,  or  of  intermediate  payment  or 
acknowledgment,  would  be  ten  years  *'  after  a 
present  right  to  recover  "  the  monies  charged  on 
the  land  had  "  accrued  to  some  person  capable  of 
giving  a  discharge. ' '   A  discussion  of  this  matter 
will  be  found  in  the  interesting  case  of  Cameron 
V.  Walker,''  in  which  particular  case  it  was  de- 
cided that  the  mortgagor  was  barred  by  the  stat- 
ute, but  the  purchaser  under  power  was  not;  for 
the  statute  commences  to  run  against  the  pur- 
chaser under  the  power  of  sale  when  he  so 
acquires  his  title,"  and  against  the  mortgagor 
when  he  loses  possession."    But  see  Thornton  v. 
France,  [1897]  2  Q.  B.  143,  followed  in  our  own 
case  of  McVity  v.  Trenouth,  9  O.  L.  R.  105,  aifd. 
36  S.  C.  R.  455,  rev.  on  another  point,  C.  R. 
[1908]  A.  C.  1,  when  it  was  held  that  the  sta- 
tute does  not  confer  a  new  right  of  entry  on  a 
mortgagee  when  at  the  date  of  the  mortgage  a 
person  is  in  possession  in  whose  favour  the  sta- 
tute has  already  begun  to  run  against  the  mort- 
gagor. 

''Stockpole  V.  Rohhint,  47  Barb.   (N.  Y.),  212. 
'•  19  O.  R.  212. 

» lb.,  quoting  Heath  v.  Pugh,  I..  R.  6  Q.  B.  D.  345,  Baddleley  v. 
Uaitey,  17  Q.  B.  373. 

"  See  further  in  djap.  IX.  aa  to  arrears  of  interest. 
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26.  This  may  be  the  proper  place  to  note  that 
.  the  power  continues  as  long  as  any  root  or  branch 

of  the  debt  remains ;  and  the  payment  of  princi- 
pal and  interest,  without  also  the  costs  already 
incurred,  of  proceedings  to  sell,  will  not  suffice  to 
c«p^U3j^  annul  the  power,  for  these  costs  of  themselves 
powM.  form  a  sufficient  charge  on  the  land  to  authorize 
a  sale  under  the  power;**  although  indeed,  where 
the  costs  are  unascertained  and  the  security 
ample,  the  court  may  restrain  the  proceedings." 

27.  There  must,  of  course,  be  the  usual 
**  capacity  "  in  the  party  exercising  the  power, 
but  it  is  scarcely  necessary  to  add  a  chapter  to 
this  book  on  the  "  capacity  of  parties,"  which  is 
a  thing  that  has  been  quite  well  digested  in  a 
great  many  learned  works.  It  may  not  be  amiss, 
however,  to  make  a  few  special  observations  as  to 
this  topic. 

The  party  personally  exercising  the  power 
ought  not  to  be  under  disability,  as,  for  instance, 
infancy ;"  but,  seemingly,  the  provisions  of  1  Geo. 
V.  c.  35,"  are  sufficiently  liberal  to  enable  an  in- 
fant, on  the  application  of  his  guardian  or  next 
friend,  to  make  a  valid  sale  and  conveyance  to 
the  purchaser. 

The  disability  of  lunacy  presents  a  similar 
difficulty.  In  one  English  case,**  the  court  dir- 
ected the  committee  of  the  lunatic  to  sell  but 
declined  to  add  a  direction  as  to  the  conveyance 
to  the  purchaser,  leaving  the  transfer  of  the  legal 

"  Thompton  v.  Holman,  28  Gr.  35. 

"Jenkin*  \.  Jone$,  2  Giflf.  99;  further  see  10  Edw.  VII.  c.  51. 
«.  31. 

"Burnet  v.  Dennitton,  5  Johns.  N.  Y.  Chy.  35. 

"Sees.  3,  4  rt  seq. 

"ffe  Harwooda.  L.  R.  3.".  Cli.  D.  470. 
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estate  to  be  dealt  with  under  the  Trustee  Act,  imuou 
1850.    But  our  statute  9  Edw.  VII.  c.  37,  makes,  _  'JL. 
to  all  appearance,  a  sufiBcient  provision  for  appli- 
cations to  the  Court  by  the  committee  of  a  lunatic 
mortgagee  for  authority  to  convey  the  lands  com- 
prised in  his  security. 

28.  It  is  essential  also  that  the  proper  party,  Ki«ht 
i.e.,  the  person  in  whom  is  vested  lx)th  the  legal  KuJ' 
estate  and  the  power  of  sale  itself,  should  execute  »"'^' 
that  i)ower.    As  where  there  is  a  joint  power 
vested  in  two  or  more  mortgagees,  all  should 
concur  in  its  execution."    There  are  several  in- 
tricacies that  arise  out  of  the  assignment  or  par- 
tial assignment  of  the  mortgage  in  cases  where 
the  power  is  limited  to  the  mortgagee  and  his 
assigns.     Thus  a  merely  equitable  assignment 
will  not  pass  the  power  to  the  assignee."— An 
assignment,  inoperative  in  law,  leaves  the  power 
in  the  mortgagee."    More  specifically  the  mort- 
gagee, as  long  as  the  mortgage  is  retained  by  him 
—the  assignee,  when  the  mortgage  is  wholly  as- 
signed to  him— is  the  proper  party.'*     So  the 
legal  holder  (»t'  the  security  may  exercise  it  either 
for  himself  or  for  another— as,  for  instance,  it 
may  be  exercised  by  an  assignee  for  the  purpose 
of  cancelling  tl»  debt      But  if  the  mortgage  is 
not  absolutely.  ,»r  il  it  is  merely  partially  or  col- 
laterally ar«sJ3s!<^  tx.fh  mortgagee  and  assignee 
should  jean  m  tbt  proceedings,'"  and  an  agent 
m*?reN-  i«aiiioriap«i  »»  receive  a  mortgage  debt 
caantTt  eseeote  lits  power  of  sale.*' 

^maitm   r.    Trmm^   2  Cm,.   N     Y.   19S 


=7,^,-r 


-..■  rritchard.  53  Sol.  J.  175>, 


»  mnmiltmt    -.  Ijn^M-i-e.  "■!   III.  41"). 
"fi-mmmm  <'•>■  v    'rota.  13  Barb.  N.  Y.  137. 

"  /.««   V-.   mwy.  :>  .\iich.  223. 

«&   Botetrnt  i  Jimkimm'  Contract.   (1904]  2  Ch. 
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I.— General  Principles. 
Button        29.  It  will  perhaps  serve  a  useful  purpose  if 

strict  con  r  ^^^I^""^  *^^  discussion  of  the  various  powers 
•truction.  by  a  few  of  the  special  rules  that  have  been 
applied  to  their  interpretation. 

The  leading  principle  in  the  construction  of 
these  powers  is,  in  the  absence  of  statutory  impli- 
cation, to  construe  them  strictly  according  to  the 
terms  that  limit  them.    This  rule  proceeds  from 
the  veneration  with  which  the  Court  of  Chancery 
has  been  wont  to  regard  the  equity  of  redemp- 
tion, and  has  been  the  occasion  of  many  vexatious 
restraints  on  the  mortgage  creditor,  resulting  in 
more  frequent  advantage  to  the  recalcitrant  pur- 
chaser than  to  the  mortgagor,  who  most  certainly 
intended  to  grant  a  full  and  free  power  by  that 
clause  which  it  is  the  delight  of  equity  to  pare 
down  to  the  quick.    It  is  gratifying  to  find  a 
judicial  opinion  tempering  the  harshness  of  this 
rule;  thus,  in  Waller  v.  Arnold,'  it  was  held, 
that  there  should  not  be  exacted  such  strictness 
and  literal  compliance  with  the  terms  of  the 
power  as  to  destroy  the  power  itself  and  render 
the  intended  security  valueless. 

'  71  1)1.  350. 
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30.  The  power  is  given  for  consideration,  and  »^^ 
is  generally  under  seal ;  and  so  is  irrevocable.   It 
is  not  affected  by  the  death  of  the  mortgagor,'  itsirrevoc-  ^ 
exercise  being  the  act  of  the  grantee  and  not  that*  *" 
of  the  mortgagor.*  Nor  would  any  lesser  accident 
to,  or  disability  of,  the  mortgagor  be  sufiicient  to 
revoke  it:  neither  insanity,*  nor  infancy,"  nor 
bankruptcy,'  nor  absence  with  the  enemies  of  the 
state,^  nor  generally  any  subsequent  act  or  condi- 
tion of  the  grantor.    It  is  quite  true,  however,  B«t  mv 
that  the  parties  to  the  power  may  subsequently  fied. 
agree  to  put  limitations  on  its  exercise,  or  gener- 
ally by  a  subsequent  deed  may  modify  or  extend 
it  in  any  manner  desired,  without  thereby  de- 
stroying it."  But  the  express  power  of  sale  given 
in  a  mortgage  deed  will  not  be  taken  as  impliedly 
reserved  in  subsequent  instruments  which  extend 
or  modify  the  provisions  of  their  predecessor.' 
Further  the  rights  of  an  innocent  purchaser 
under  the  power  in  a  registered  mortgage  will 
not  be  affected  by  an  unregistered  agreement  in 
derogation  of  the  power." 


may 


add 


a  few  quasi-grammatical  Gran^ 

rules. 


31.  We 

rules : — 

(1)  An  obvious  error  on  the  face  of  the  in- 
strument, such  as  a  recital  that  "  the  said  party 

•Except  in  some  of  the  United  States  (especially  where  trust 
deeds  are  in  vogue)  ;  see  Wilkint  v.  McOehie  (Georgia),  13  S.  E.  »4; 
Johmon  V.  Johnton  (S.  C).  3  S.  E.  606;  Buchanan  v.  Munro,  22 
Texas  537. 

'  Jones,  5th  Bd.  1793.  ^ .    „         ^        „     ..        ,. 

*Encklng  v.  8immon»,  28  Wii..  272;  cf.  Provott  v.  Roedtger,  32 

N.  Y.  S.  R.  1101.  ^  .     .  ,  ,  .u 

•  Bartlett  v.  Jull,  28  Gr.  140.  Of  course  the  infancy  of  the 
original  mortgagor  might  aSEect  the  mortgage  contract;  mortgagor  is 
here  used  in  a  general  sense. 

•  Oordon  \.  R^at.  11  Gr.  124. 
'  Jones,  5th  Ed.  1800. 

•  See  Boyd  v.  Petrie,  L.  R.  7  Ch.  .588. 

•  Curling  \.  Bhuttleworth,  6  Bing.  121. 
^*Mun*on  v.  Eator,  7  S.  W.  108. 
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of  the  first  part  "  (literally  the  mortgagor)  shall 

stlent^:*~"l  '^*'"'™''  "•»"■  «"«  "hole  in 
stnur,ent-to  confer  a  power  of  sale  on  the  mort- 

queifon?'  ""*'  '•™"™''  »"*""'  «>«  subae- 

„v«f  ^  •T°f^  superadded  in  writing  prevail 
over  prmted  words  repugnant  thereto."   ^ 

1I-— Vabious  Forms. 
iiJ^L  Various  expedients  have  from  time  to 
for  the  mortgagee  the  debt  due  him,  by  tS  of 

power  in  the  mortgagee  himself,  and  other 
c  auses  vesting  it  in  a  trustee;  and  i^werS 
hiv     fi'i "«"»  apparently  absolit*  conCrces 
have  all  been  tried,  and  the  result  has  sho^tS 
what  theoretically  have  been  consider^  Z  tet 
ter  modes  have  not  always  been  found  of  pr^. 
t  eal  utility.    It  may  likewise  be,  that  no  fori, 
clause  IS  necessary  at  all  to  creati  a  power-^t 

mSitr  bT  ^""'«'  "^  ™-^  ^y »- 

implication.      Before  we  proceed  to  the  diwn, 
«ion  of  particular  forms,  it  will  be  i^terestw  to 
indicate  what  was  fonnerly  the  comL^?  ?C 

P„r."l^T'*'"'  '^''^S  to  the  view  of  t™ 
English  bench.  We  gather  from  the  somewhat 
vague  report  in  Cockbum  v.  Eduardsr^^^l 
Master  of  the  Rolls  was  of  the  opinion  that  the 

»0«.-nM  V.  AUen,  58  Mo.  537. 
J/cAoy  V.  Hotrard,  6  O.  R.  13.r, 

r-  R.  18  Ch.  D.  449  (per  Jessel,  M.  rT 
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common  form  was  a  power  requiring  before  its 
exercise  "  six  months'  notice  given,  or  interest - 
three  months  in  arrear."  The  common  form  in 
England  at  present  may  be  realized  by  a  glance 
at  the  19th  section  of  the  Conveyancing  Act, 
1881." 

(1)  Statutory  Implied  Power. 

33.  The  power  conferred  by  10  Edw.  VII.  c. 
51,  ss.  18-26,  which  is  not  that  in  common  use 
in  Ontario,  will  be  found  in  full  in  the  Appendix. 
This  power  has,  in  addition  to  acknowledged  de- 
fects, some  not  unmeritorious  features.  The  lat- 
ter consist  chiefly  in  indicating  a  proper  form 
of  notice,"  and  the  proper  service  thereof."  For 
the  executors  or  administrators  of  a  deceased 
party  entitled  to  notice  are  to  be  served  as  well 
as  the  heirs  or  devisees.  Moreover,  notice  to  an 
infant  is  to  be  served  on  the  guardian,  and  on 
the  infant  also  if  he  be  upwards  of  14  years." 
The  scope  of  the  Act  has  been  held  to  embrace  an 
equitable  as  well  as  a  legal  mortgage."  As  this 
enactment  will  be  hereafter  considered  in  detail, 
it  is  unnecessary  to  dwell  further  upon  it  here. 
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(2)  Trust  Deed. 

34.  A  power  of  sale  by  which  the  legal  estate 
is  vested  in  a  trustee  in  trust  to  sell  on  default, 
is  that  form  of  power  which  has  been  looked  on 
by  judges  with  the  kindliest  eye,  for  it  is  the 
form  that  seeks  to  put  in  practice  the  theory  of 

»  44  and  45  Vic.  c.  41  (Imp.),  »•  19. 
"  See.  22. 
"  Sec.  20. 

»  Cf.  Bartlett  V.  JuU,  28  Gr.  140. 

"  In  Re  Solomon  d  Meagher't  Contract,  L.  R.  40  Ch.  D.  508. 
(Decision  on  Lord  Cranworth's  Act,  8.  15). 
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tSS"  the  trasteesUp  of  him  who  wUl  sell  the  d^hfn... 
and  to  ray  the  creditor.   Undoubtedlv  ift       f 

ginia  to  the  ezclusion  of  other  forms.- 

-  ■    thafL'^T^tl^^i^'Ti"",^^''  ^"""'^  "- 

vested  in  a  tSd  "/ Sr/e^rS^h^ 
man  in  the  mortffaffep  "  fhi.^.^ ;«  4.11  ''J'/«*''«er 
ir,  TTi     -J.   X   ,    ''e^s^e,    tnere  is  still  a  Dref<»rpnPo 

woS'd  n^  It  "r '^'^  'O"  "y  somToneTho 
wouw  nurse  the  mortgagor's  interests  more  ten- 
derly than  mortgagees  are  prone  to  do.   I^faet 
tte  courts  would  prefer-if  it  were  feSw!!^ 
^attte  mortgagor  Should  conduct X  tt^: 

ft  „     ,'  *^  "  ''  "<"  safe  in  the  nature  of 
th^gs  to  put  the  security  in  the  debtor^  h^n^ 

SX^L?"*'  ""."'''  r™*^'-  "^  the  next 
toTot  t^; ,  wfr  '"f^"^^'-'  party,  bound 

bavelTnte^JX^s^-t^  "'  '^«''  ^"-'^ 

^'"'  ,id»^!;  S[°''«™f.  in  reaUty,  it  is  found,  on  the 
ade  o<  the  mortgagor,  that  the  trustee  generally 

gaLTtHh'  ''"T"'  *^  *""  simp^rt- 

Sore;  tJ)l  T'*^''S«<'  «^te'  ^'hich  is  made 

poorer  for  the  luxury  of  his  independence  and 

hat  proceedings  in  Equity  are  far  commoner 

tee  hLseirtr™"*'""-    ^^  «>«  ^"e  of  the  tr,^- 
wh  JhT  '  ?'  ^  P""'"™  responsibility- 

which  he  may  unwittingly  take  on  himself  by  his 
mterference   without   fomally  accepting'  the 

"S<>e  JonKff,  5th  Kd    17(11      i",.      • 
powjr;  from  Vlndnl,,  .htre  lV„«  JSyliV^u    '"''  '"  ■l««'l"  «( 
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trust,"'— a  liability  to  be  mulcted  for  any  failure 
in  due  diligence.  If  he  releases  part  of  the  secur- 
ity, or  releases  a  purchaser  from  his  bid,  he  is 
called  on  to  make  good  a  breach  of  trust."  He  is 
bound  to  keep  all  his  cestuis  que  trustent  in- 
formed of  his  operations;  and  his  action  is  often 
restrainable  by  injunction,  where  the  mortgagee, 
with  power,  would  be  given  free  hand."  On  the 
side  of  the  mortgagee— he  is  vexed  by  the  trustee 
alive  or  dead.  There  are  qualms  that  trouble  the 
over-conscientious  third  party  which  perhaps 
will  not  be  quieted  except  by  an  action  by  the 
mortgagee  to  enforce  the  trust.  And  when  death 
removes  or  insolvency  makes  dangerous  the  de- 
positary of  the  power,  then  for  the  appointment 
of  another  there  is  noeded  the  concurrence  of 
the  mortgagor."  Moreover,  the  value  of  a  mort- 
gage remedy  depends  greatly  on  its  working  in 
wi+h  all  the  -»ncurrent  remedies;  and  by  itself, 
like  a  stict  /awn  from  a  faggot,  loses  its  effi- 
ciency. Thus  the  sale  power  isolated  in  a  trustee 
will,  in  the  absence  of  stipulation,  lacks  the  sup- 
port of  the  power  of  entry  on  and  taking  posses- 
sion of  the  land  that  is  to  be  sold.  At  any  rate, 
the  mortgagee-public,  having  it  in  their  own 
power  to  dictate  the  terms  on  which  they  will 
advance  and  loan  their  moneys,  have  evidently 
preferred  to  keep  in  their  own  hands  a  remedy 
that,  whenever  the  occasion  arises,  they  may, 
without  delay,  take  advantage  of  and  put  in  exe- 
cution. 
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"Jones,  5th  Ed.  1780. 
**  Shericood  v.  8arton.  tl3  Mo.   78. 

"Anon,  6  Madd.  10.     Moreorer,  he  has  no  power  to  appoiat  an 
agent  to  sell  for  him.    Puller  v.  O'Neill,  6  S.  W.  181. 
"  Ex  p.  Oroill,  2  Dea  &  Ch.  413. 
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(3)  Power  of  Attorney. 
H..f '  t^u**'^''  '°^*^°^'  °«*  ^like  the  trust 

date  with  the  mortgage,  a  separate  power  of  at- 
toniey-generally  to  a  third  party-ibuTperm^s 
te-,«^Wy  to  the  mortgagee  himself,  "kuch  a  ^Zt 

andttr  '•'  "  V'^  "^^  ^^"^*^  «^  redemption  r 
and  beirc.  given  for  consideration  is,  therefore 

and  under  the  provisions  of  our  statute,  10  Edw.' 
VII  c.  47,  may,  by  express  provision,  be  made  to 
stand  good  after  its  constituent's  de;ease    It  is 

taken  and  given  by  a  mortgagee  under  such  a 
power  of  attorney  are  tJie  acts  and  grants  of  the 
"jortgagor  himself,  and  not  of  the  mortgagee  ' 
ThismethodbypowerofattorneyissoliSe^^^^^^^^ 
slilwl?  ^J^'^S^Se-remedy,  that  it  is 
scai  cely  of  mterest  save  as  a  legal  curiosity. 

(4)  Apparently  Absolute  Deeds. 
38.  There  are  certain  anomalous  cases  where 

Z^Tl^fl  ^^'"^"*^  conveyance  has  been 
given  which,  however,  Equity  is  pleased  to  con- 
strue into  a  mortgage  and  where  the  grantee- 
really  mortgagee-makes  sale  of  the  land  c^ 
veyed  as  If  actual  owner.  Bartels  y.  Benson- 
was  a  comphcated  case  involving  similar  difficuJ- 
^2  J  f  T^l^""  agreement  between  S.  and  the 
defendant  which  recited  S.  as  the  owner  and  that 
he  agreed  to  convey  to  the  defendant.   But  if  the 

"  Balhridge  v.  Walton,  1  Mo.  520 
2  ^peer  v.  Badduck,  31  III.  430.  ' 
21  U.  C.  R.  143  (an  ejectment  case). 


Battels  V, 
Benson. 
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defendant  made  default,  then  he  should  imme- 
diately cease  to  have  any  right  to  the  land;  a^^d 
S.,  after  giving  a  month's  notice,  might  sell  and, 
after  deducting  the  amount  due,  pay  to  the  defen- 
dant any  surplus.  S.  sold  to  the  plaintiff,  whose 
deed  recited  S.  as  owner  in  fee.  It  was  held  that 
the  conveyance  to  the  plaintiff  was  open  to  objec- 
tion as  being  executed  by  S.  as  owner  in  fee,  while 
the  agreement,  though  it  recited  his  ownership, 
conveyed  no  estate  to  S.  from  the  defendant,  but 
was  at  most  only  a  mortgage  with  power  of  sale ; 
and  that  it  was  difficult  to  give  it  even  that  char- 
acter. 

39.  Now  a  mortgage  by  metamorphosis  suchDmgerof 
as  the  one  just  mentioned,  presents  the  hazard**"*  °'™' 
that  the  power  of  sale  stipulated  for  may  be — as 
in  that  case — doubted  by  the  court ;  and  yet  being 
in  sort  an  express  power,  and  there  being,  of 
course,  no  mention  of  the  Short  Form  Act,  its 
weakness  is  not  relieved  by  the  option  of  the  im- 
plied statutory  power.*"  Of  course,  to  avoid  the 
purchase,  the  purchaser  from  an  apparently 
absolute  owner  must  have  had  some  notice — 
through  the  terms  of  the  agreement  or  convey- 
ance or  otherwise — that  the  vendor  was  in  reality 
a  mortgagee."  What  exactly  would  be  sufficient 
notice  is  a  matter  to  be  decided  for  each  case,  but 
that  there  is  a  limit  of  vagueness  we  may  know 
from  the  decision  that  a  casual  conversation  in  a 
bar-room  fifteen  years  before  the  bill  to  redeem 
was  not  good  and  sufficient  notice." 

'"  See  see.  9,  tupra. 

"Cf.  Peterkin  v.  McFarlanp,  9  A.  R.  429. 

"  Clarice  v.  LiUle,  5  Gr.  3G3. 

L.P.8. — 3 
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(5)  Short  Form  Mortgages. 

c.««.,i.       40.  The  Power  of  Sale  under  the  Short  Form 
Act  10  Edw.  VII.  c.  55  (clause  14  in  the  Sche- 
dule),    Provided  that  the  said  mortgagee  on  de- 
fault of  payment  for  months  may  on 
notice  enter  on  and  lease  or  sell  the  said  lands  " 
IS  the  most  commonly  in  use  in  Ontario,  either  in 
the  mtegrity  of  the  statutory  words,  or  with  more 
or  less  perilous  modifications  and  exceptions. 
The  apparently  siii  pie  directions  prefixed  to  the 
columns  of  the  Torms-and  constituted  a  part  of 
the  Act  Itself  by  section  4— are  as  foUows: 

d.«a;.  «  !'  \  ^^"^^^f  ^^o  "se  any  of  the  forms  in  the 
first  column  of  this  Schedule  B,  may  substitute 
tor  the  words  "  mortgagor  "  or  "  mortgagee  " 
any  name  or  other  designation ;  and  in  every  such 
case  corresponding  substitutions  shall  be  taken 
to  be  made  in  the  corresponding  forms  in  the 
second  column. 

' !  2.  Such  parties  may  substitute  the  feminine 
gender  for  the  masculine,  or  the  plural  number 
for  the  smgular,  in  any  of  the  forms  in  the  first 
column;  and  corresponding  changes  shall  be 
ta^en  to  be  made  in  the  corresponding  forms  in 
the  second  column. 

"  3.  Such  parties  may  introduce  into,  or 
annex  to  any  of  the  forms  in  the  first  column  any 
express  exceptions  from  or  other  express  qualifi- 
cations thereof  respectively;  and  the  like  excep- 
tions or  qualifications  shall  be  taken  to  be  made 
from  or  m  the  corresponding  forms  in  the  second 
column." 
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A.  Interpretation.  iMuoa 

«i. 

41.  It  would  seem  reasonable  that  on  a  liberal  "oii^ 
construction  of  the  second  of  the  above  direc- """"**' 
tions,  the  phrase  **  one  month  "  might  be  substi- 
tuted for  " months,"  in  the  condensed  clause, 

for  if  the  plural  may  be  substituted  for  the  singu- 
lar, it  is  no  great  assumption  to  substitute  the 
singular  for  the  plural.  Nevertheless  the  valid- 
ity as  a  short  form  of  a  power  exercisable  on  one 
month's  default  has  more  than  once  been  tried 
in  our  courts,  and  cannot  now  be  considered 
safely  established.  In  Re  Green  v.  Artkin** 
where  the  assignee  of  a  mortgage  was  selling 
under  power,  Mr.  Justice  Ferguson  has  held  that 
"  the  variation  of '  month  '  for  *  months  '  is  not  a 
material  variation.  The  spirit  of  the  Act  is  not 
violated  by  such  an  alteration.  I  therefore  think 
that  the  vendor  can  make  a  good  title  and  the 
purchaser  must  accept  it."  The  same  difl&culty 
again  arose  in  Barry  v.  Anderson,'*  in  which  Barry  t. 
Osier  and  McLennan,  JJ.A.,  seem  to  have  disre- 
garded the  point  as  of  no  consequence ;  while  on 
the  other  hand  Mr.  Justice  Burton  laid  on  it  con- 
siderable stress,  and  reached  the  conclusion  that 
the  effect  of  limiting  "  the  default  to  one  month 
instead  of  two  or  more  months,  as  would  seem 
to  be  necessary  if  they  desire  to  avail  themselves 
of  the  Short  Form  Act,"  is  that  the  proviso  has 
no  operation  under  the  Act,  and  is  therefore  per- 
sonal to  the  mortgagee.  Now,  whether  it  will 
ever  be  judicially  determined  that  the  **  one 
month  "  power  is  outside  the  statute  may  be 
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doubted,  and  our  courts  will  probably  hesitate 
-  before  they  cripple  that  clause,  which  is  by  far 
the  most  common  expedient  in  Ontario,  and  to 
which  our  conveyancers  are  becoming  so  gener- 
ally accustomed  as  often  to  insert  the  clause  as  a 
matter  of  habit,  in  mortgages  where  no  power  at 
all  has  been  stipulated  for. 

42.  The  third  of  the  Short  Form  directions, 
however,  has  given  the  most  scope  for  judicial 
distinctions.  For  the  judges  have  been  divided— 
and  apparently  irreconcilably— according  to  two 
opposite  theories;  while  frequently  the  convey- 
ancer concerning  whose  handiwork  they  differ, 
has  by  them  been  complained  of  as  having  an 
utter  disregard  of  the  Act  in  pursuance  whereof 
he  has  entitled  his  deed. 

The  one  theory— and  seemingly  much  the 
more  favored  one  with  the  courts— is  for  a  very 
strict  alignment  of  the  power,  with  that  to  be 
filled  in  according  to  the  Act.    Our  leading  case 
on  this  point  is  Re  Gilchrist  v.  Island,"  in  which 
the  arraigned  clause  was,  **  Provided  that  the 
said  mortgagee  on  default  of  payment  for  two 
months,  may  without  giving  any  notice  enter  on 
and  lease  or  sell  the  said  lands."    The  train  of 
reasoning  which  led  Mr.  Chancellor  Boyd  to  ex- 
clude this  clause  from  the  benefit  of  the  Act  is  to 
this  effect:— Resort  cannot  be  had  to  the  expon- 
ential clause  unless  there  is  found  in  the  instru- 
ment the  symbolical  clause  of  which  the  former 
is  the  parliamentary  equivalent.    Now  the  dis- 
pensing with  notice  was  not  a  mere  exception 
from,  nor  qualification  of,  the  short  foi-m  given 

"  11  O.  R.  537. 
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in  the  Act,  but  an  abolition  of  one  of  its  most  im- 
portant terms.  It  is  deemed  oppressive  to  be  able 
to  sell  without  notice  to  the  mortgagor,  and  the 
form  in  the  statute  is  so  expressed  as  to  require 
some  notice  to  be  given. 

43.  In  the  next  case.  Re  British  Canadian  \,,u,t 
Loan  and  I.  Co.  v.  Ray,'"  where  the  application  of  ***** 
the  Act  was  considered  in  reference  to  a  very 
similar  power  to  the  one  in  Re  Gilchrist  and  Is- 
land, the  mortgagees  had  fortunately  done  their 
work  in  such  a  manner  as  to  make  it  indifferent 
whether  the  power  was  limited  to  the  actual 
words  used  or  took  the  benefit  of  the  extended 
clause.    But  a  little  later,  in  Clark  v.  Harvey,'''  ciwk  v. 
the  clause  "  Provided  that  the  mortgagees  on  de-  ***"'"'' 
fault  for  one  day,  may  without  any  notice  enter 
on  and  lease  or  sell  said  lands  "  was  the  subject 
of  dispute.     At  the   trial   Chief  Justice   Sir 
Thomas  Gait  attempted  to  distinguish  this  case 
from  that  of  Gilchrist  v.  Island,  on  the  ground 
that  in  the  latter  the  power  was  exercised  by  an 
assignee  of  the  mortgage.    But  on  appeal  to  the 
Divisional  Court,  Mr.  Justice  Rose  took  the  occa- 
sion to  dissent — somewhat  explicitly — from  the 
reasoning  in  Re  Gilchrist  and  Island,  while  Mr. 
Justice  Street  no  less  explicitly  adhered  to  the 
close   construction.     The    theory   of   the   Act 
adopted  by  the  former  was  expressed  as  follows : 
**  Giving  the  matter  may  best  attention  I  am  un- 
able to  distinguish  the  effect  of  excepting  any- 
thing from  the  proviso  and  abolishing  the  thing 
excepted.    If  excepted  from  the  clause  it  is  of 
course  no  longer  there,  and  therefore  is  abolished 
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SO  far  as  that  clause  is  concerned.  But,  without 
desinng  to  enter  into  any  verbal  criticisms,  I  am 
wholly  unable  to  give  effect  to  the  language  of 
the  Act  above  quoted,  if  one  is  not  at  liberty  to 
except  from  the  proviso  any  requirement  therein 

to  me  that  if  the  parties  agree  so  to  do  they  are 
empowered  by  the  Act  to  exclude  or  except  from 
the  power  the  provision  requiring  any  notice  just 
as  they  might '  annex  to  '  the  form  any  such  ex- 
ception  '  On  the  other  hand  the  stricter  view  of 
the  matter  is  elaborately  wrought  out  in  the 
opinion  of  Mr.  Justice  Street,  the  effect  of  it 
being-as  far  as  fairly  representable  in  brief- 
tnat  as  the  words  in  the  second  column  of  the 
schedule  go  so  far  heyond  the  natural  meaning 
of  those  m  the  first  column  therefore  the  latter 
must  be  taken  to  be  mjmhols,  as  if  the  legislature 

IZ^-^%^V  ^?=(«^«"««  14  see  2nd  column); 
and  If  the  legislature  choose  to  attribute  to  ^«  a 
certain  nieaning  you  are  not  at  liberty  to  leave 
out  y  and  then  attribute  to  x  the  meaning  of  xy. 

44.  Now,  laying  aside  all  memorv  of  those 
equations  where  2^  =  unity,  and  therefore  may 
safely  be  eliminated,  it  would  have  been  interest- 
ing had  the  mortgagee 's  solicitor  instead  of  using 
the  grafted  form  of  power,  quoted  in  Re  Gil 
chnst  and  Island,  availed  himself  of  the  strict 
form  of  the  schedule  and  inserted  the  word 
no     before  the  word  notice.   For  then  it  would 
nave  been  necessary  to  insist  on  the  equitable  rea- 
son as  to  the  oppressive  abolition  of  a  term  in  the 
form,  rather  than  to  build  on  the  theory  that  the 
symbolical  requirements  had  not  been  complied 
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with.    TnleBS  indetu  we  couUl  carry  out  mathe-    ^^ 

matics  a  step  furthp'-  into  law,  and  disqualify  the 

clauMe  OH  the  grosmd  that  certain  fallacious 
proofs  by  aid  of  the  zero  value  are  not  admissible 
in  algebra ;  and  thus  end  with  some  legal  theory 
of  indetenainate  equations. 

45.  It  seems  on  the  whole  to  be  very  unsafe  to  AdditK.M 
make  any  change  in  the  interior  of  the  clause- 
further  than  to  make  substitutions  for  the  word 
"  mortgagee,"  and,  if  we  are  to  abide  by  the  view 
of  Mr.  Justice  Street,"  who  instances  a  few  alter- 
ations that  might  be  made  in  some  of  the  short 
form  terms,   only   very   insignificant   internal 
qualifications  are  admissible  by  the  statutory 
power.    Thus  in  Re  Colter,  14  Man.  R.  485,  the 
word  '*  calendar,"    inserted  before  the    word 
month,"  was  held  permissible.    No  more  does 
it  appear  to  be  at  all  a  matter  of  course  to 
add  to  the  clause  and  import  into  the  addi- 
tions the  advantage  of  the  extended  form  in 
the  second  column.       In  Barry  v.  ^**^^''^^'^' ^'-jy^^^ 
above  cited,"  following  the  modified  clause  al-  '^"  '"•°°" 
ready  quoted,  were  these  additions,  "  And  pro- 
vided also,  that  in  case  default  be  made  in  pay- 
ment of  either  principal  or  interest  for  two 
months  after  any  payment  of  either  falls  due,  the 
said  power  of  sale  and  entry  may  be  acted  upon 
without  any  notice.    And  also  that  any  contract 
of  sale  made  under  the  said  power  may  be  varied 
or  rescinded.   And  also  that  the  said  mortgagees, 
their  heirs,  executors,  administrators,  and  as- 
signs, may  buy  in  and  resell  without  being  re- 
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"  CliM-k  V.  Harrev.  Ifl  O.  R.  1W». 

-Barry  v.  Andcrton.  18  A.  U.  249;  see  §  41,  tupra. 
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^^  T^T^l'  '*"■  ^^  'o^  »^  <»«««»«y  on  resale  " 

-— -  Whi  e  the  majority  of  the  court  coi^der^d  ttese 

Sj5"i.  add'tions  as  within  the  scope  of  the  Act  M? 

Justice  Burton  dissented  and  maintained  that 

J.  o.,    K   ,^'t"'*'*'*''^' *'"''»«  »f  reasoning  adopted 
'-oj,,  by  Mr.  Justice  Osier  is  as  follows:  "  This  ctose 

(refernng  to  the  additions)  is  to  be  read  jura 

»;,  /f.""™  ""^"'^  '■*'*  •»»  «t  forth  in  its 
extended  form,  since  that  clause  is,  as  I  hold  to 
exact  compliance  with  the  Act,  and  is  ther  for^ 
to  be  construed  as  if  it  had  been  in  the  fom  of 

71^^  i    '"•'•™"  *™'°  0'  *o  ^otedule,  the  ex- 
tended fom.   All  the  terms  of  that  p„w;r,  thert 
fore,  except  as  varied  by  the  terms  of  the  second 
clause,  are  brought  into  that  clause  by  relation 
2<1  a^ong  those  terms  is  the  provision  th^ 
may  be  exercised  by  the  heirs,  executors,  admin- 
istrators or  assigns  of  the  mortgagee.    The  case 
appears  to  me  distinguishable  f^m  Be  GxIm 
and  Islana  and  Clark  v.  Harvey,  where  the  mort- 
gages did  not  contain  the  symbolical  form  given 
in  column  one  of  the  schedule,  and  it  therrfore 
became  mipossible  to  revert  to  the  exponential 
lorm  m  column  two. " 

tr..*^\^7u^T'^^  "  "^y  ''^"  ^  'hat  the  inven- 
tor of  the  Short  Foi-ms  Acts,  as  well  as  some  later 
critics  of  his  work,"  had  some  theorv  of  equa- 
lons  m  his  mmd,  still  it  is  quite  probable  that  our 
legislators  intended  a  strict  adherence  to  the 
schedular  form  as  a  protection  to  the  party  more 
easily  oppressed;  and  that,  as  in  the  ■'  statutory 

were   contrived   by'  Ix,rd   Brourtim  fn' i^n  aS'lSa"  ''"'■"  '^'"' 
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conditions  "  in  the  Insurance  Act — they  in- 
tended any  variations  from  the  prescribed  form 
to  be  clearly  notified  to  the  weaker  party — in  this 
case  the  mortgagor. 

So  that  the  phrases  **  express  exceptions  " 
and  **  express  qualifications  "  may  be  taken  to 
involve  the  meaning  that  the  intention  of  the  par- 
ties, at  once  to  give  the  benefit  of  the  large  powers 
of  the  extended  form,  and  also  to  deviate  from 
that  form  for  the  further  advantage  of  the  mort- 
gagee, must  be  very  clearly  evidenced  by  the 
language  used.  At  any  rate  it  is  to  be  hoped  that 
some  construction  of  the  Act  will  at  length  be 
agreed  upon,  which  will  permit  the  application  of 
such  equitable  grounds  as  the  oppressiveness  of 
a  power,"  without  finf^ig  it  necessary  to  make 
the  rights  of  the  parties  to  a  very  common  busi- 
ness transaction  the  sport  of  an  algebraic  enter- 
tainment. 


4MT. 


,i|f! 


B.  Effects  of  Exclusion. 

47.  (1)  Assigns  of  the  mortgagee. — For  the 
better  comprehension  of  the  hardship  of  being 
shut  out  from  the  Act  there  is  here  inserted  a 
short  discussion  of  the  rights  of  assigns  of  the 
mortgagee. 

One  of  the  earliest  strains  put  upon  powers 
of  sale — which  all  judges  have  concurred  in 
rigidly  construing — was  the  attempt  to  exercise 
them  by  the  assigns  of  the  mortgagee,  without 
special  provision  in  that  regard.  But  it  has  been 
repeatedly  held  that  such  powers  must  be  ex- 
pressly reserved  to  them;  otherwise  the  mere 
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**  See  Ke  Oilohrut  and  Itland,  §  42  tupra. 
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o^esTS        r"!"  "'  ^'*'  "hich,  according 

S .-       ^  "^  '^''■'"^«<'  "-y  ^'  «°d  none 

^~-,.    *?•  Now  the  use  of  the  word  "  assigns  "  in 
umtmg  the  power  of  sale  is  taken  to  ertdence 
the  mtention  of  the  parties  to  couple  the  «,wer 
and  the  secunty."    So  great  is  tte  scopfrnd 
capacity  of  this  word  "  assigns  "  that  Zer  ite 
shelter  not  only  the  holder  of  the  security  tth^ 
usual  mea.od  of  assigmnent  of  mortgle   but 
several  other  classes  of  persons,  take  the  tnefit 
antetr"*';    '''"'^  '^'  administrators  of  aL 

as  SSI  oTf^^^^'V'  '^^  «<^^»t^ators  of  Z 
assignee  of  the  mortgage,"  are  sufScient  assigns 
~>^.,  assigns  by  operation  of  law.  Moreovef  a 
de™ee,  or  assign  by  will,  is  within  the  ^^^ 
of  the  word."  Likewise  it  is  true  thatTf  Xerf 
be  a  mortgage  to  two  person^securing  a  S 
advanee,  and  the  power  of  sale  be  made  to  them 

m^ac  Tn::^'"'^'^'"'  "^S-  *"«  survi^; 
"idy  act  upon  the  power.** 


Excep- 
tion*. 


rule1ha?fr  ""''  ^''''''"''  *^^  exceptions  to  the 
ruJe  that  the  assign  cannot  sell  in  the  absence  of 

such  provision  as  mentioned.    The  first  t  if  the 

mortgagor  concur  in  an  assignment  of  mor^Ll 

which  purports  to  make  over  the  benefit  of^^^ 

'.  Be&^P^  ^^  J"7«n.  Conveyancing,  vol.  iii..  eOO:  Bradford 
will  not  be  UkenalTeouiValenr^?* ';''?''*?  ^  »«>>ns  t^^  e  Su 
tlie  power  of  sale).     **'""^'»'^''»  "►  ""»<!  locluding  the  right  to  eSw 

-Lewin  on  Trusts.  12th  Ed.,  pp.  .510    753    Tfu 

"Hind  V.  Poole.  1  K    &  J    aS     T.  'f"'"""    ''    «•  I"*  ^h.  D.  14^ 
•v.  «  J.  *<3.  r^win  on  Trusts.  12th  Bd   260 
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Gilmour 
V.  White. 


provisions  therein  contained."  And  the  second  uoumb 
is  the  case  of  trustees  in  whom  is  vested  a  mort- 
gage estate.  For,  though  formerly  the  courts 
applied  the  same  close  construction  to  their  exer- 
cise of  these  powers,"  yet  by  statute  **  the  powers 
of  new  trustees  are  made  co-equal  with  those  of 
their  predecessors  in  office.  A  new  trustee  is  to 
"  have  the  same  powers,  authorities  and  discre- 
tions, and  shall  in  all  respects  act  as  if  he  had 
originally  been  nominated  a  trustee  by  the  deed, 
will,  or  other  instrument  creating  the  trust." 
The  position  of  a  trustee-mortgagee  under  this 
Act  was  debated  in  Re  Gilmour  and  White.'" 
The  facts  were,  that  Robert  Gilmour  was  made 
trustee  of  the  Crookshank  Estate,  in  Toronto,  in 
place  of  Stephen  Heward  and  W.  G.  Schreiber, 
the  former  trustees.  The  power  of  sale  in  a 
mortgage  to  them,  which  Gilmour  attempted  to 
exercise,  was  such  as  not  to  give  the  right  of  sale 
to  the  assigns  of  the  mortgagee."  But  Mr.  Jus- 
tice Proudfoot  allowed  its  exercise  on  this 
ground:  "  There  is  no  question  *hat  the  original 
trustees  could  have  sold  under  the  power  of  sale, 
and  the  new  trustee  steps  into  their  place  and 
may  exercise  all  the  powers  for  realizing  the 
trust  property  that  they  had,  not  as  an  assign  of 
the  estate  but  as  if  appointed  a  trustee  by  the 
deed  creating  the  trust." 

50.  Allowing,  therefore,  for  these  exceptions  Appii 
the  rule  regarding  assigns  is  as  stated.    Now,  the 


142. 


«•  yoHn;  V.  Roberts,  15  Beav.  6R8. 

*  Tovnuend  v.  WiUon.  1  B.  &  Al.  60S. 

•1  Geo.  v.  c.  28.  s.  4. 

"  14  O.  R.  894. 

"Being  within  the  scope  of  Re  Gilckritt  and  Iiland. 
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J^  aPPjication  of  it  to  cases  witluo  and  without  the 
fnrT  f  ■ "  ^'"'  ™s)  very  simple.    The 

tTJut  Po^^r-^'a-^e  in  the  first  column  of  the 
Selmdule  makes  uo  mention  of  the  assigns  of  the 

serves  the  power  to  the  "  mortgagee,  his  heirs 

a  fa!K  r.    '  *'"  ^r™  ^^  "■'  «''^t  <""<™»  be 

resu  T   w     'ff  "i  *'"'  «""•«•  "'«  probable 

extended  ^     "*''"'  """"S  *''^  ''«°efit  »'  the 
extended  form,  nor  having  taken  thought  to 

make  the  necessary  reseiTation,  the  convevancer 

fffAvl     ,      ?f  ^'*-    ™'  ™«  *■«  kernel  "f 
«e  G  Wm<  a«rf  Ma«rf/=  ^jjere  no  resort  bcin^ 

penmtted  to  the  Act,  the  assignee  of  tte  mort 
gage  was  shorn  of  his  powerf-which  wL  c„n-" 
*ued  as  personal  to  the  mortgagee.  The  sTe 
nght  of  a^ignees  was  at  slake  in  Barn  v  An- 
rfersoB,.  when,  fortunately  for  the  vendors  under 
o^r-A  ;-\r^  '""""^  """'"  ">e  sanctaa%' 
mo^Ld  h     ?'f  '***"  °*  "-^ '""  J""^  been  so  fa^ 

f„l  III  ^^\  ■''T''"'-'  f'"'  ^'■"■*— A  less  success- 

0?  suchZi'"   'T''  ""'•'S"^^^^ '"  *"-  «-ercise 
Of  such  powers  as  have  the  misfortune  to  be  out- 

u^  rf'Hr'''!,''!^  -^'=*-  *-»  "een  based  on  the 

saw  land  J°  ',"*"■■  ™  "■"'  '^"^'^  »'  ^"  «.« 

said  lands     or  similar  phrases.    The  dispute  is 

'^  Sc»-  tupra  I  42. 

"  Se*  »upra  |  41.  44 

"61  V.  c.  15.  S8.  4.  5;  53  V.  o.  27.  s.  l. 
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whether  entry  and  possession  thus  become  indis- 
pensable to  the  due  exercise  of  the  power.  Under 
the  Short  Forms  Act,  the  option  "  whether  in  or 
out  of  possession  "  is  express,  while  the  above 
phrase — found  in  the  form  in  the  first  schedule — 
is  at  least  ambiguous.    The  point  has  more  than 
once  been  taken,  when  the  strict  construction 
holds,  e.g.,  in  British  Canadian  v.  Ray"  where, b, c»n»- 
however,  the  vendors  having  made  entry  before  luy/ 
sale,  the  objection  accordingly  profited  nothing. 
Mr.  Jones,  in  the  third  edition  of  his  extensive 
work,  has  said:  **  Under  a  power  in  default  of 
payment  to  enter  and  take  possession  of  said 
premises  immediately  and  sell  and  dispose  of  the 
same,  a  sale  cannot  be  made  without  a  previous 
entry  and  taking  possession,  or  at  least  a  demand 
for  possession  and  a  refusal, ' ' "   But,  in  the  opin- 
ion of  Chief  Justice  Sir  Thomas  Gait,  in  Clark 
v.  Harvey,"  the  authority  cited  for  that  proposi- 
tion "  does  not  bear  it  out.    Nor  does  the  case  of 
Clark  V.  Harvey  itself  make  an  end  to  the  mat- 
ter; for,  on  appeal  to  the  Divisional  Court,  the 
two  judges  who  heard  the  case  took  irreconcil- 
able views.    Once  again,  the  same  question  was 
mooted  in  Anderson  v.  Hanna,"*  where  Mr.  Jus-  Anderaoi 
tice  Robertson,  citing  a  prior  decision  of  his  own 
in  the  unreported  case  of  Pottruf  v.  Tweedle, 
construed  this  ambiguous  clause  as  not  requiring 
entry  to  be  made  before  sale. 

"  16  O.  R.  \f>.    See  8  43  «i«pra. 

"Jones  on  MortftaKeg,  3rd  Ed.  1782,  quoted  in  Clark  v.  Harvey 
(infra).     But  «ee  4ih  Ed.  aame  section ;  now  5th  Ed.  1782. 

"16  O.  R.  161. 

"Roartp  V.  MifeheU.  7  Gray  (Mass.)  243. 

»19  O.  R.  58.  See  also  Hatpin  v.  Halpin  (Miss.).  8  So.  739; 
'l'y;rr  V.  Herring,  67  Miss.  169. 


t 
i '  > 


!  -t 


:!'■ 


Iff  I 


if 


^  POWER  OF  SALE. 

'"'-p.  *  .  ■  *""'  construction,  it  would  be  nm~.^ 
ISi^t  r  "*  '??  ""■"intent,  to  coistrue  the  ciriX' 
«,*.       favor  of  tlie  necessity  of  entry  if  thZ  kl 

to  holiovo  «,.*       1.      .  "^J' "  tflere  oe  reason 
to  belieye  that  such  entry  would,  in  some  way 

te  towards  the  advantage  of  the  mortg^^r  b5 
that,  m  the  absence  of  any  possible  adyalt^ee  to 
coTstrurit""  "1  *"  ""P*"-  -  «-«naKto 
Tion  on  h""'*i^.'"  "^^  "  '"•"'lesome  con^ 

tMrc::hX^^oS:^riX 

if  1?  'J".  "'™*  o"  'ts  Performance-which 
would  certainly  contribute  to  swell  the^I^T^ 
the  proceeding*-would  truly  be  .for  f!!!; 
charity  towards  the  mortg^r.  *"-*«t«''«d 

AnSur*- ^h.^^  reconunended  by  Mr.  E.  D. 
^our,  that  the  power  should  be  reserved  to 
the  personal  representatives  of  the  mortage  ° 
and  that  provision  should  be  made  for  ri^J 

gagor  »''//;^""''' T*^"**"™  »' the  »^ 
gagor,  or  if  no  personal  representative  shall  b* 

appointed  within  a  reasonable  time  a4r  deatt 

of  the  mortgagor,  then,  that  the  power  should  be 

exercisable  without  notice.-"   The  not  "ve^ 


VARIOUS  FORMB  OF.  47 

inartificial  "  reasoning  on  which  he  bases  the 
above  suggestions  will  be  found  on  page  400  of 
his  work. 

54.  It  is  advisable  that  the  form  in  column  Avoid 
one  of  the  schedule  be  tampered  with  as  little  as!^u»iifio»- 
possible.  The  better  plan  is  to  put  it  in  as  entire  '°°* 
as  the  case  permits,  and  then  to  annex  by  further 
clauses  the  desired  modifications.  Wherever 
there  is  any  doubt  as  to  the  applicability  of  the 
Act  to  these  added  clauses,  it  is  proper  either 
specifically  to  recite  the  intention  of  the  parties 
to  take  advantage  of  the  extended  form,  or,  as  is 
the  more  elegant  mode,  to  refer  back  unmistak- 
ably to  some  of  the  phraseology  or  terms  of  that 
form.  An  instance  of  the  latter  method  is  such 
a  clause  as  the  following:  "  Provided  further 
that  such  notice  of  sale  may  be  effectually  given 
either  in  the  manner  aforesaid,  or  by  leaving  the 
same  with  a  grown-up  person,  etc. ' '  There  being 
no  mode  of  service  mentioned  in  the  abbreviated 
form,  recourse  is,  as  of  necessity,  had  to  its  more 
explicit  partner. 
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NOTICE. 

(A)  Notice  Generally. 

■^-55.  A  notiflcatioD  to  all  or  any  of  the  parties 
»Tr.„„"t«'ested  in  the  equity  of  redemption,  thTtte 

fTfn  tT.  "^r'''  "■'-"■""g"  U'uallyprovided 
ew  ^trument,  and  usually  given  in  any 
event-,s  not  an  essential  of  every  power  of  sale 

V  Hay,  that  '  a  power  to  sell  without  any  notice 
after  a  certain  period  of  default,  is  as  l^iZ 
one  which  requires  a  notice  to  be  given."  It  fe 
no  less  certain,  however,  that  such  powers  are 
deemed  oppressive,  and,  consequently;  find  small 
favor  with  the  courts.-  This  ^ew  of 'the  mX" 
has  been  given  stress  in  some  cases  where  the 

wtehT  "*"  ^™'"  "  '"•™*  *»  ■"'  «"-^^r,  in 
cliW  ^/  T'^r-  "*""'"*  explanation  to  the 
client,  of  such  a  clause  authorizing  sale  without 
notice,  was  adjudged  a  breach  o?  trust"'  tMs 
however,  was  not  extended  to  a  case  where  the 
mortgage  was  really  an  arrangement  tTgH-e  the 
client  time  on  a  debt  already  due.-        "  ^  '^  ""e 

;^.-.j.  notice  It  may  happen  that  the  mortgagee  may 

L  K"]"7".L;';:"ir  .r.'h/'^.rs.^K'"  '■»■  •■  •>■""■  ^  «■ 


'  Pooley't  Truttie  v.  ir» 


««om.  L.  R.  33  chy.  D.  111. 
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either  give  a  voluntary  parol  promise  not  to  exer- 
cise without  notice,  or  may  voluntarily  serve  a 
notice  for  reasons  proper  to  himself.  In  which 
case  it  is  to  be  noted — that  the  parol  promise 
without  consideration  will  not  be  binding,*  nor 
will  the  actual  serving  of  notice  on  some  parties 
prejudice  the  right  to  leave  others  unserved,*  or 
otherwise  subject  the  mortgagee  to  the  exigencies 
of  a  power  with  notice/ 

57.  Perhaps  the  least  objectionable  form  of 
such  harsh  powers  is  the  alternative  one  fre- 
quently inserted  in  mortgages,  by  which  a  certain 
term  is  fixed  for  default  on  which  sale  after 
notice  may  be  had,  and  a  further  or  greater  per- 
iod after  which  the  power  may  be  acted  on  vrtth- 
out  notice.  « 

58.  Cases  also  arise  where  a  power  is  to  bex„t|criert 
exercised  after  notice,  but  the  character  of  the  tit^^"^' 
notice,  to  whom  to  be  directed,  and  how  or  for 

what  time  to  be  given,*  are  in  no  way  indicated. 
In  such  cases  the  mortgagee  is  allowed  to  exercise 
a  reasonable  discretion,  and  proceedings  taken 
by  him  in  honest  exercise  of  his  judgment  will  be 
sustained ;'  for  instance  the  notice  may  be  public, 
and  not  necessarily  an  express  personal  one  to 
any  party  interested.*"  But  if  the  power  pre- 
scribes the  nature  of  the  notice  and  its  proper  re- 
cipient, in  that  case,  not  only  may  such  proper 

•See  Jones,  4th  Ed.  182.'j.  citinjt  Randall  v.  Haxelton,  12  All.ii 
[Man.]  412. 

*  Briti$h  Canadian  v.  Ray,  16  O.  R.  15. 

'  See  Canada  Permanen*  v.  Tteter,  19  O,  R,  156. 

•See  Uattev  v.  Skiden,  I,.  R.  14  Ex.  13. 

•Jones,  5th  Ed.  1778. 

"Tb.  1S21. 
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■55-.  recipient  impeach  the  sale,  where  no  notice  has 

been  given,"  but  also,  the  fact  of  his  having 

actual  notice  of  the  proceedings  will  not  relieve 
the  mortgagee  from  the  necessity  of  giving  the 
notice  strictly  as  provided  for  in  the  power 
clause."  Conversely,  too,  if  the  notice  be  given 
strictly  as  prescribed,  it  will  suffice  and  none 
other  can  be  required.'* 

(B)  To  Whom  Given. 

o^£:^1:       ,^^-  '^^^  P^^P^^  recipient  of  notice,  where 
of  power,  notice  IS  a  condition  of  the  power,  will  always 
depend  on  the  terms  of  the  power  as  limited  in 
the  instrument.     The  parties  most  commonly 
designated  for  notification  are  perhaps  the  same 
as  are  mentioned  in  the  extended  form  of  the 
Short  Forms  Act,  namely,  the  "  mortgagor,  his 
heirs  or  assigns."   These  words,  which,  as  we 
shall  presently  see,  offer  less  of  an  option  than 
grammar  would  suggest,  make  it,  as  a  general 
rule,  mcumbent  on  the  mortgagee  to  notify  all 
and  sundry  who  are,  or  seem  to  be,  in  any  wise 
mterested  in  the  equity  of  redemption,"  and  the 
question  upon  whom  notice  is  to  be  served  is  to 
be  detei-mined  according  to  the  circumstances 
existmg  at  the  time  notice  is  given:  Re  Abbott 
&  Medcalf,  20  O.  R.  299 ;  Re  Martin  &  Merritt, 
3  O.  L.  R.  284 ;  Re  Muffitt  &  Mulvihill,  8  O.  W.  r' 
347. 
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60.  In  practice  it  is  not  a  difficult  matter  to 
ascertain  who  these  parties  are.    The  first  active 

"gMcAer  y^  Canada  Permanent  L.  i  .ST.  Co     18  O    R  2Ti 
■»«oo«  V.  Wheeler.  12  Abb    (N.Y  )    Pr    2ft» 

8  Atl.  m'''""'  '"^"  '■•  ^""■•"'»>  «0  ">•  371 :  Reynold,  y.  Henne»y, 

"  8««e  Pearce  v.  lUorria,  J..  R.  n  Ch.  227  •  Tarn  v    Tur«^   qo  "i. 
D.  4r.«.  and  Stetrart  v.  ffoirwni.  22  OR    -,33  ^«'^«'.  30  .h. 
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step  in  sale  proceedings  is  to  make  certain 
searches.  Besides  sending  to  the  treasurer  of  the 
mimicipaMty  wherein  the  lands  lie  for  a  certifi- 
cate as  to  arrears  of  taxes,  it  is  the  ordinary 
course  to  require  from  the  sheriff  of  the  county 
where  the  property  is  situate,  a  certificate  as  to 
executions  against  the  mortgagor;  and^  in  de- 
fault of  personal  search,  to  require  from  the 
registrar  of  that  county  a  continuation  of  the 
abstract  from  the  registration  of  the  mortgage 
under  which  sale  is  being  had.  The  object  of 
ascertaining,  with  a  view  to  no! ice,  the  execution 
creditors  of  the  mortgagor  and  the  puisne  incum- 
brancers of  the  estate  will  more  fully  appear  in 
the  discussion  of  the  various  classes  to  whom 
notice  is  due. 

Particular  Classes. — (1)  Mortgagor. 

61.  The  mortgagor  himself,  if  he  still  hold  the  wher* 
equity  of  redemption,  is  the  primary  party  to  beKSSSJ 
bound  by  notice  given.    Nor— if  the  mortgagee  ^uuy. 
would  keep  his  other  remedies — is  the  mortgagor 
any  less  entitled  to  it  when  he  has  absolutely  con- 
veyed away  his  estate  in  the  lands.    But  see  Re 
Muffitt  &  Mulvihill,  8  O.  W.  R.  347.    For  if— as 
every  mortgagee  intends— the  debtor  be  sued  on 
his  personal  covenant  to  pay,  that  of  itself  gives 
him  a  fresh  right  to  redeem,  subject  of  course 
to  any  equities  vested  in  his  assigns."     Notice, 
then,  being  due  to  the  mortgagor,  it  remains  to 
add  that  it  is  not  safe  to  omit  notifying  any  one 
of  several  mortgagors.    For  though,  for  example, 
one  tenant  in  common  may  not  be  able  to  redeem 
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^    ^jthout  the  others,"  yet  it  is  not  to  those  only 
—  whose  nght  to  redeem  is  perfect,  that  notice  is  to 

be  given,  but  must  further  be  given  to  all  who 

have  a  partial  right  of  redemption. 

62.  While  we  are  still  discussing  the  necessity 
of  notice  to  the  mortgagor,  it  will  not  be  out  of 
place  to  refer  to  the  not  wholly  erroneous  view  of 
toe  meaning  and  purpose  of  notice,  expressed  by 
Mr.  Jones  in  his  book  on  Mortgages,  wherein  he 
says,  '*  The  notice  of  sale  required  by  the  power 
IS  not  for  the  benefit  of  the  grantor,  in  the  sense 
of  a  notice  to  him  of  the  sale  of  the  land,  for  if 
that  were  the  case  he  could  altogether  defeat  anv 
sale  by  going  to  a  place  where  the  notice  could  not 
reach  him;  but  it  is  intended  rather  to  notify  the 
community  that  the  sale  will  take  place.    The 
grantor  will  be  presumed  to  know  that  he  is  in 
default,  and  that  his  property  is  liable  to  be 
sold.    "    In  this  view,  the  concealed  suggestion 
that  notice  of  the  intended  sale  to  thoi«e  inter- 
ested—whom Mr.  Jones  expands  into  ine  com- 
munity—has a  value  (on  the  day  of  auction)  be- 
yond that  of  a  mere  formal  reminder  to  the 
debtor  that  he  has  not  paid,— this  hint  is  the 
redeeming  suggestio  vert  in  the  opinion  quoted. 

(2)  Assigns  of  Mortgagor. 

63.  On  reference  to  the  case  of  Hoole  v 
Smith,"  it  will  be  seen  that  the  seeming  option  of 
service  on  the  mortgagor  "  or  "  his  assigns,  con- 
tains either  no  alternative,  or  an  alternative  that 
opens  backwards  only.     For,  according  to  tlir 

''BoUon  V.  Salmon.  [1801]  2  Ch    D   5'> 
"  .TonpB.  5th  Ed.  1800.  * 
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view  in  that  case,  it  would  appear  that  notice  to 
the  assigns  alone  might  be  sufficient;  but,  with  or 
without  notice  to  the  original  mortgagor,  they 
must  be  notified.  We  may  now  proceed  to  the 
enumeration  of  the  various  classes  of  assigns, 
with  citation  of  cases  severally  relating  thereto. 

64.  Subsequent   Purchaser. — The   most   ob-8ub«e 
vious  assign  is  a  STibsequent  purchaser  o*  :^e2b"'  *"" 
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equity  of  redemption,  who  holds  the  lanc^ 
is  the  natural  fund  from  which  the  deb  5 
extinguished.  It  will  not  be  permit^  •: 
mortgagee,  even  with  the  consent  f  '  • 
gagor,  to  sap  at  the  interests  of  the  holie 
portion  of  the  equity.  Thus,  where  \  ithc 
ing  advantage  of  the  power,  the  morrv;!}" 
mortgagor  together  sold  a  portion  of  th 
without  concurrence  of  the  then  present  o\ w  1  ■  '  !' 
the  remainder  of  it,  and  the  mortgagee  coven- 
anted against  incumbrances,  it  was  held  that  the 
mortgagee,  having  thereby  put  it  out  of  his 
power  to  reconvey  the  whole  of  mortgaged  pro- 
perty, could  not  call  on  the  ownr.i  jf  the  remain- 
ing portion  for  payment  of  the  balance  of  the 
mortgage  money.'"  But  a  sale,  fairly  conducted 
as  to  notice  and  otherwise,  under  power  of  sale  of 
any  portion,  would  both  be  valid  and  not  inter- 
fere with  the  mortgagee's  right  to  proceed  for 
any  deficiency  against  the  unsold  portion  of  the 
property.*' 

65.  Where  the  estate  has  been  divided  among  sev^rMo. 
a  number  of  purchasers,  they  must  all  be  notified.  ° 
Concerning  which  state  of  facts  the  law  was  thus 
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formulated  by  Spragge,  V.-C:  -The  general 
rule  appears  to  be  that  when  after  mortgages 
being  pven,  the  equity  of  redemption  is  severed 
so  that  different  persons  are  entitled  to  redeem 
m  respect  of  different  parcels,  these  different 
persons  must  be  made  parties." »' 

66.  Subsequent  Mortgagee.-The  rights  of  a 

assign  of  the  mortgagor  have  been  so  plainlv 
dec  ared  by  Mr.  Justice  Fry  in  Hoole  v.  Smith}' 
that  to  quote  his  decision  will  be  a  suflScient  state- 
ment of  the  law  m  that  regard.    The  facts  were, 

monr''  ""i"  *^'  mortgagor,  Smith  the  firs 
mortgagee,  Pierson  the  second  mortgagee,  and 
Hoo  e  the  assign  of  the  second  mortgagee  •--  It 
IS  p  ain,"  said  the  judge,  -  that  Pierson  and 
Hoole  were  assigns  from  Harrison,  of  whose 
assigmnents  the  defendant  Smith  had  notice. 
The  question  m  issue  is  whether  he  acted  law- 
fully in  selling  without  giving  notice  to  Pierson 

«L         •     !°  "^^  ^P'°^^°  °«*i««  *«  Harrison 
^l^'J'^l^^^^^ough.   Notice  ought  to  have  been 
sensed  either  upon  Harrison,  the  first  mortgagor, 
^d  his  assigTjs^or  upon  the  assigns  and  not  upon 
Harrison     When  I  find  the  word  -  assignV" 
used  m  the  power  of  sale  as  an  alternative  for 
Harrison,  it  is  impossible  that  I  can  hold  that  it 
was  sufficient  for  the  defendant  to  go  on  serving 
Harrison  alone,  after  he  had  assigned  his  equity 
of  redemption.    The  object  of  the  proviso  was 
that  any  assign  might  be  at  liberty  to  intervene 
and  pay  off  the  mortgage,  and  no  one  coukl  be 
more  mterested  than  the  second  mortgagee  in 
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this  right  of  interventirr ;  whether  Harrison's 

right  to  require  notice  was  excluded  by  his  as 

signment  to  a  second  mortgagee  is  irrelevant  to 
the  present  case.  The  plaintiff  will  have  an  in- 
quiry for  damages  against  the  defendant  for  ex- 
ercising the  power  of  sale  without  notice  to  him. " 
But  where  subsequent  mortgagees  had  as- 
signed such  mortgages  they  were  held  not  to  be 
entitled  to  notice.  So,  also,  where  the  mortgages 
had  been  paid  in  full :  Fenwick  v.  Whitwam,  1 
O.  L.  R.  24. 

67.  Tenant  of  Mortgagor.— Where  the  m«nt-TeD.^te 
gagor  has  leased  his  estate  to  a  tenant,"  orver.ion«w. 
allowed  him  to  be  in  possession  under  a  written 
agreement  for  a  lease,"  that  tenant  has  a  suffi- 
cient interest  in  the  equity  to  entitle  him  to 
notice— unless  it  be  the  intention  of  the  mort- 
gagee to  sell  subject  to  his  term.  It  has  further 
been  held  that  the  right  of  such  a  tenant  to  redeem 
is  absolute  and  not  discretionary  with  the  Court." 

Reversioner.— The  same  is  true  of  the  holder 
of  a  reversion  after  a  mortgage  for  a  term  of 
years ;"  even  when  the  term  was  1,000  years." 


2  f 


68.  Assignee  of  Insolvent.— Yo^-merXy,  where  w 
the  mortgagor  had  turned  bankrupt,  it  was  con- 
sidered that  his  assignee  was  a  necessary  party 
to  foreclosure,"  but  that  the  bankrupt  himself 
was  not."     The  safe  practice  now,  whore  an 

"Canada  Prrmanrnt  v.   Vardonrll,  22  Or.  4<I1. 
»  ram  V.  Turner,  I..  U.  :!0  Ch.  T).  4m. 

"Martin  v.  Milc»,  ."  O.  11.  404.  oitinc  FauUn  v.  Harper.  2  O.  U. 
41:  Pearrt  v.  Morri».  1..  R.  T)  Thy.  App.  230. 
"  Water*  v.  XAadf .  2  (Jr.  4."7. 
"  Chitholm  V.  Hhi-ddon,  2  (Jr.  6r>r.. 
"nurnhan  \.  I'attertnn.  1  O.  S.  321. 
"Torranci   V.   Winnrhuttam,  2  <ir.  487. 
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notify  both  the  msolvent  ™d  ht  a^sWnT  ^. 
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service  of  any  fui-ther  or  other  notice.  Those 
having  executions  in  force  prior  to  the  giving  of 
the  notice,  come  within  the  provisions  of  the  Act 
— those  after  are  not  within  the  meaning  of  the 
contract  as  to  notice  before  selling." 

70. 1  have  not  been  able  to  find  any  case  where  Bxecutif« 
a  right  to  notice  has  been  claimed  for,  or  denied  SfJbS^* 
to.  the  execution  creditor  of  a  subsequent  pur- pSrehawr. 
chaser  or  subsequent  mortgagee.  Yet,  if  we  are 
to  conclude  from  certain  expressions  of  Vice- 
Chancellor  Spragge,  in  Darling  v.  Wihou:'  suchomriin,?  v. 
a  claim  might  be  seriously  advanced.  The  per-  ^^"''"" 
tinent  facts  in  that  case  were:  a  mortgage  by  a 
former  owner  (Martin)  to  tlic  Trust  and  Loan 
Company;  sale  by  John  Stewart  (subsequent 
owner)  to  James  his  brother  with  mortgage 
back ;  executions  against  John  Stewart  by  plain- 
tiff;  and  suit  by  the  Trust  and  Loan,  resulting  in 
sale  (through  the  Court).  Now,  says  the  Vice- 
Chancellor,  "  the  plaintiff  was  not  made  a  party 
to  the  above  suit,  and  he  complains  of  the  omis- 
sion. If  made  a  party  it  would  have  been  as 
judgment  and  execution  creditor  of  John  Stew- 
art; and  on  the  ground  that  his  execution 
against  lands  attached  upon  the  mortgage  by 
James  to  John ;  that  John  was  a  mortgagee,  and 
that  he  as  John's  execution  creditor  was  a  deriva- 
tive mortgagee  in  inritum,  his  execution  creating 
a  charge  upon  the  mortgage  to  John ;  and  I  think 
that  such  was  the  plaintiff's  legal  [iosition." 
From  this  not  over  clear  case  an  argument  might 
be  built  up  to  support  a  very  inconvenient  doc- 
trine in  favor  of  execution  creditors  of  subse- 
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quent  purchasers  and  mortgagees,  also  of  tenante 
and  what  not,  as  being  themselves  derivative  in- 
cmnbrancers  in  invitum  (and  seemingly  ad  in- 
fimtum)  of  recognized  -  assigns."  Probably 
however,  if  it  came  to  a  test,  the  courts  would  not 
incline  to  such  an  argument  but  limit  this  doc- 
trine as  to  -  in  hivitum  incumbraiiceis, "  to  the 
execution  creditors  of  the  mortgagor  himself. 

(3)  Heirs  and  Representatives. 

mX^r    .    '^^^  ^^^^^' Representatives, Devisees— Prov\ 
^'<--.  sion  is  quite  commonly  made-and  always  in 
mortgages  with  benefit  of  the  Short  Forms  Act- 
tor  notice  to  the  heirs  of  the  mortgagor.     The 
words  of  the  extended  fom  under  that  Act  are 
to  the  said  mortgagor  Iiis  heirs  or  assigus, "  and 
despite  numerous  criticisms  that  it  should  be 
limited  to  the  personal  representatives,  the  words 
his  heirs  are  still  allowed  to  remain  in  the  statute 
where  they  operate  in  a  peculiar  manner  and  to 
the  perplexity  of  the  vendor  under  power.    For 
m  the  Devolution  of  Estates  Act,"  is  the  follow- 
ing .s,.ction:  -  7.  In  the  case  .»f  a  person  dving 
atter  the  1st  day  of  July,  1886,  his  personal  re- 
presentative for  the  time  being  shall,  in  the  inter- 
pretation of  any  Statute  of  this  Province,  or  in 
the  construction  of  any  instrument  to  which  the 
decoasod  was  a  party,  or  in  which  he  was  inter- 
ested, he  deemed  in  law,  his  heirs  and  assigns  un- 
less a  contrary  intention  appears."    This  enact- 
ment   has    given    rise    to    considerable    doubt 
whother  It  would  not  be  pr,»per,  in  the  case  of  a 
deceased  person  entitled  to  notice,  to  notify  the 
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personal  representative,  to  the  exclusion  of  those 
who  formerly  would  have  been  "  heirs  "  if  the 
latter  much  debated  epithet  be  still  allowable. 
Thus  in  Grimshawe  v.  Parks'^  it  was  considered 
that  the  heir  of  a  deceased  mortgagee  of  the 
equity  was  not  a  proper  party  to  a  foreclosure 
action — that  the  proper  party  was  the  personal 
representative.  Again  in  Baxter  v.  Turnbull*" 
the  personal  representative  of  a  deceased  part- 
ner was  held  the  proper  party.  On  the  other 
hand  in  Keen  v.  Codd"  the  question  was  much 
debated  whether  under  the  Devolution  of  Estates 
Act  the  personal  representative  should  be  noti- 
fied to  the  exclusion  of  the  heirs  at  law ;  the  Chan- 
cellor being  of  the  contrary  opinion.  It  would 
seem  consistent,  that  as  the  courts  have  not  seen 
fit  to  make  so  strong  an  application  of  the  Act  as 
to  absorb  the  "  assigns  "  of  the  deceased  in  his 
personal  representative,  that  they  would  be 
equally  slow  to  so  absorb  his  "  heirs."  "  Further, 
it  would  be  exceedingly  unsafe — in  view  of  the 
late  Act,  which  makes  the  property  in  the  per- .m  v.  c.  w. 
sonal  representative  a  very  transient  affair — to 
neglect  to  give  notification  to  the  heirs  also. 
There  is  no  doubt,  however,  that  it  would  not  do 
to  neglect  to  serve  the  representative  himself,  for 
he  is  at  least  an  assign  by  operation  of  law.  But 
where,  under  the  Act,  the  estate  has  shifted 
from  the  personal  representative  to  the  lienofi- 
ciaries  L  is  sufficient  to  serve  them  alone:  He 
Martin  &  Merritt,  3  O.  L.  R.  284.  That  diffi- 
culties mav  arise  in  connection  with  the  service 
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been  appc  inted,  has  been  noticed  by  Mr.  E.  D. 
Armour  in  his  book  on  Titles." 

A  devisee  of  a  (testate)  mortgagor  is  in  much 
the  same  position  under  the  Devolution  of  Es- 
tates Act  as  the  heir  of  an  intestate,  but  with  the 
difference  that  he  comes  under  the  head  of  an 
*  assign  ''—i.e.,  an  assign  by  will. 

72.  Cestuis  que  trustent. —Where  the  party 
ostensibly  the   proper  recipient  of  notice,   is 
known  by  the  mortgagee  to  be  a  trustee  of  the 
property  for  ascertained  persons,  both  trustee 
and  cestms  que  trustent  should  be  notified.  This 
IS  at  any  rate  the  case  when  it  is  within  the  know- 
ledge of  the  mortgagee  that  there  are  circum- 
stances that  vrill  likely  prevent  the  trustee  from 
tlie  efficien      >erformance  of  his  trust     Thus 
stee  holding  a  second  mortgage, 
d  bankrupt,  was  made  a  defendant 
by  the  prior  mortgagee,  it  was 
'  uld  not  represent  his  cestuis  que 
aat  t  ley  were  necessary  parties. 
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(4)  Wives  and  their  Interests. 

73.  Dower.— The  wife  of  the  mortgagor  of 
the  legal  estate  lias  certain  rights  with  which  a 
mortgagee  must  reckon.     If  she  has  not  barred 
or  released  her  dower  in  favor  of  the  mortgagee 
his  estate  is,  of  course,  subject  to  her  contingent 
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rights.    Where,  however,  as  is  usually  the  case, 
she  has  barred  her  dower  in  the  mortgage,  she  is 
not  entitled  to  notice  where  the  mortgage  is 
drawn  under  the   Short  Forms  Act/'     As  to 
powers  in  other  mortgages  it  would  seem  advis- 
able to  have  the  wife  of  the  mortgagor  served 
with  notice.    In  Monk  v.  Benjamin,*'  an  item  Monk 
of  $5.32  in  a  bill  of  costs  called  forth  from 
the  bench  a  distinction — and  a  refined  one  at 
that — between  the  respective  rights  to  dower 
of  the   wives   of   mortgagors  and  subsequent 
purchasers.    To  quote  the  words  of  Mr.  Jus- 
tice Robertson,  the  distinction  is  as  follows: 
"  The  dower  of  the  wife  in  this  case  (i.e.,  wife  of 
subsequent  purchaser)  is  a  creature  of  the  Stat- 
ute (9  Edw.  VII.  c.  39,  s.  5),  and  it  is  limited  to 
her  husband  dying  seized ;  he  ca. .  defeat  the 
dower  in  his  lifetime  by  conveying  his  estate. 
Mrs.  B.  is  not  in  the  same  position  as  the  wife  of 
the  mortgagor  (if  he  had  one)  who  was  entitled 
to  dower  or  had  an  inchoate  right  thereto,  by  rea- 
son of  her  husband  being  seized  of  an  estate  of 
inheritance  in  fee  simple ;  that  was  so  at  common 
law;  after  creating  the  mortgage  in  which  she 
joined  for  the  purpose  of  barring  her  dower  both 
had  the  right  to  redeem — ^the  wife  because  of  the 
5th  section  of  the  Dower  Act  declaring  that  no 
bar  of  dower  contained  in  any  mortgage,  etc., 
shall  operate  to  bar  such  dower  to  any  greater 
extent  than  shall  be  necessary  to  give  full  effect 
to  the  right  of  the  mortgagee,  etc.     Assuming- 
then  that  the  mortgagor  and  his  wife  assigned 


ih 


"ffp  MarHn  rf  Utrrritt.  '!  «).  I..  R.  •>♦ :  /?r  ^fufitt  cf    MuJ'ihill 
«»  O.  W.  R.  347. 
"  13  P.  R.  .STjfi. 
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•^»*«.  their  equity  of  redemption  to  Benjamin,  he  had 
a  mere  equity  to  which  dower  did  not  attach  un- 
less he  died  seized.    His  equity  by  this  action  is 
now  being  foreclosed.   How  can  it  be  said  under 
such  circumstances  that  his  wife  has  any  rights? 
At  law  the  dower  attaches  in  the  lifetime  of  the 
husband  upon  the  marriage  or  acquisition  of  the 
property,  and  if  the  mortgage  with  power  of  sale 
be  made  afterwards,  the  dower  overrides  it;  in 
equity  the  dower  not  attaching  until  the  death  of 
the  husband,  the  mortgage  has  necessarily  been 
made— and  is  in  existence  at  tlie  time— when  the 
dower  attaches,  and,  therefore,  the  mortgage 
overrides  the  dower."  " 

D«dnc  74.  From  the  above  train  of  reasoning  we 

may  make  certain  inferences  as  to  the  necessity, 
both  of  notice  to  the  wife  when  the  mortgage 
power  is  to  be  acted  on,  and  of  a  bar  of  dower 
when  the  mortgage  is  being  given : 

( 1 )  The  wife  of  the  original  mortgagor  of  the 
legal  estate  must  be  notified  in  a  sale  under  a 
mortgage,  wherein— as  always  should  be  the  case 
—she  has  joined  to  bar  dower,"  except  as  to 
mortgages  under  the  Short  Forms  Act. 

(2)  The  wife  of  such  mortgagor,  if  he  mort- 
gage a  second  time  and  to  a  different  person 
should  join  in  the  moitgago  and  be  given  notice' 
«)f  sale ;  for  the  bar  of  dt.wer  in  the  first  mortgage 
oi)orates  only  for  the  purposes  of  that  mortgage. 

mortg.Kor       ^'^^  ^^^"^  ^'^^*'  ''^  ^  subsequcnt  purchaser  need 
brfor^pro-uot  bc  notifiod  iindcM"  a  mortgage  existing  at  the 
hmc  of  liis  purchaMe.     But  possihlv  if  he  died 
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"  Si'i.  also  Smith  \    smif/,,  3  (Jr.  4.'>;! 
"S.-  also  Ann.'  UrLran,   14   I'     K 
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before  proceedings  taken  it  would  be  prudent  to 
give  her  notice.  For  he  died  possessed  of  a  cer- 
tain estate  (as  yet  not  foreclosed  in  any  manner) 
and  she  has  a  right  of  dower  in  whatever  he  died 
possessed  of. 

(4)  A  bar  of  dower  in  a  second  mortgage  by 
the  wife  of  the  subsequent  purchaser,  during  the 
existence  of  the  first  mortgage,  would  perhaps 
not  be  necessary."  But  there  might  aftei-wards 
arise  complications  on  a  discharge  of  the  prior 
incumbrance." 
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(5)  Principal  and  Surety. 

75.  Where  the  mortgagor  stands  to  a  third 
party  in  the  position  of  principal  or  surety  in  re- 
lation to  the  mortgage  debt — both  should  be  noti- 
fied.*' This  would  apparently  follow,  in  the 
nature  of  things,  from  the  liability  of  the  credi- 
tor to  unwittingly  release  the  surety  by  dealings 
behind  his  back.  It  seems,  however,  that  by  pro- 
ceeding to  sell  the  lands  of  the  principal  without 
notice  to  the  surety,  the  latter  will  not  necessarily 
be  discharged,  but  the  mortgagee  will  be  liable 
as  between  himself  and  the  suretv  for  the  full 
value  of  the  property.  Or,  as  expressed  by  Chan- 
cellor Spragge  in  Martin  v.  Hall**  "  They  (the Liability 
defendants)  do  not  appear  to  have  denied  the*"*""*'^ 
right  of  the  surety  to  have  the  proceeds  credited 
upon  the  note.  The  plaintiffs  claim  more ;  their 
contention  is  that  the  land  having  been  sold  with- 

"  »<»«•  aremni'nt  in  I'aimer  v.  llaight.  (!  O.  11.  451  (a  ('nse  wlipn- 
wife  of  niortCT!?or  not  allowwl  to  rodtH^mK 

"For  other  rasPH  on  subject  see  lioxrr  v.  Wi'ft,  7  I*.  It.  1252;  Lmin 
V.  Ij«ng,  17  Gr.  251;  Mo1f»tt  v.  Thomp»o».  3  Gr.  HI;  Sanderson  v. 
t'onton.    1    Or.    340;    Hariinon    v.    Hoyex.   (i    P.    R.    27. 

•'  iinider  v.  Shcppard.  VI  Gr.  456. 

"25  Gr.  471. 
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-u«.  out  notice  to  the  surety  he  was  entitled  to  be  dis- 

charged  absolutely.    When  a  security  is  lost 

through  the  negligence  of  the  creditor  he  is 
bound  simply  to  make  it  good."  " 

(6)  Judgment  Creditors  of  Mortgagee. 

76.  There  might  be  some  authority  for  a 
theory  that  the  judgment  creditors  of  the  mort- 
gagee himself  should  be  notified."    Certainly  it 
has  been  laid  down  that  where  a  mortgagee 
against  whom  judgments  are  registered,  exer- 
cises a  power  of  sale,  his  judgment  creditors  have 
such  an  interest  in  the  due  exercise  of  the  power 
that  the  Court  will  grant  them  relief  against  the 
moi-tgagee  exercising  it  to  their  disadvantage  " 
Nevertheless,  while  it  might  be  worth  while  for  a 
purchaser  to  insist  on  the  production  of  the  mort- 
gage at  the  time  of  sale,  that  he  may  be  sure  it 
is  not  in  the  pocket  of  the  sheriff,  yet  it  is  quite 
ceri»in  that  it  is  not  worth  while  to  admonish 
a  mortgagee-vendor  to  notify  his  creditors  of 
where  there  are  funds  to  attach. 

(7)  Classes  not  entitled  to  Notice. 
77.  Such  parties  as  have  formerly  (or  repre- 
sent those  who  formerly)  had  a  certain  interest 
in  the  land  or  equity,  and  whose  rights  and  lia- 
bilities are  both  entirely  extinguished,  need  not 
be  notified.  For  instance,  if  a  mori;gagee  has  as- 
signed the  mortgage— unless,  at  any  rate,  he  bo 
under  obligation  to  make  good  a  deficiency  on 

of  2:^::j:z:i^j:z^':;,:^,x-  ''■  ^-  '*•  ^^«- '-  ""»^ »'  '^-^'t.... 

(  ommiiYial  Hank  V.   \YaUun,  .",  C.  I..  J.  U«. 
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sale  " — he  'w  not  a  neceHsary  party."  Again,  the  min— 
repreHentative  of  a  deceaHed  tenant  for  life  of  the  - — 
equity  has  no  right  to  notini*  "—obviously  so,  be- 
cause the  estate  had  vanished  before  he  became 
representative.  Nor  need  notice  be  given  a  trus- 
tee during  minoiity,  where  the  cestui  que  tiunt 
has  attained  his  full  age."" 

78.  There  is  also  a  class  of  cases  where  it  is  OptioMi 
optional  either  to  notify  the  party  or  to  recognize**** 
his  rights  as  paramount  to  the  mortgage.    For 
instance,  in  the  case  of  a  tenant  of  the  moiiigagor, 

as  above  mentioned.  A  somewhat  complicated 
case  of  such  option  is  Long  v.  Long**  where  there 
was  first  a  mortgage,  then  a  devise  of  half  the 
property  to  one  son  and  half  to  the  other,  charg- 
ing each  with  an  annuity  to  his  widow.  One  of 
the  sons  died  intestate,  and  his  widow  paid  the 
moi-tgage  and  took  an  assignment.  It  was  held 
that  if  widow  number  two  was  willing  to  make 
the  annuity  a  first  charge  on  the  property  the 
testator's  widow  could  not  insist  on  redeeming 
the  mortgage. 

79.  Mr.  Coote,  in  his  book  on  Mortgages,*'  hasoeoto-. 
made  the  following  somewhat  broad  statement :  °'*"*^ 
'*  The  notice  required  by  the  power  of  sale  need 
only  be  given  to  the  mortgagor  and  those  claim- 
ing under  him,  and  need  not  be  given  to  persons 
who  claim  i)aramount  to  the  mortgagor,  but  at 

"' S«'i>  Ifiifimoitd  V.  KrntiM.  M  (Jr.  .Vl"^. 
'■*  (liHidvrham   v.    IhHrii-'-i,   2  (Ii-.    I;!". 
■*  Fortythf  V.   Ihuli.  1    (Jr.  SSi 

"  17  Grant  251. 

"7th  EH.  ftlO.  citing;  Hafor  v.  Ward.  T.  Hunt.  .W8:  ff«irfci»«  v. 
RamsboHom,  1  l»ri.  13S 
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■^loM  the  same  time  subject  to  the  mortgage,  even 

'—  though  such  persons  may  have  a  right  to  redeem 

and  to  require  ar.  account  of  the  proceeds  of 
sale. " ''  Doubtless  it  is  true  that  if  in  the  exer- 
cise of  the  commonly  used  powers,  the  mortgagee 
notifies  the  mortgagor  (or  his  heirs)  and  his 
assigns,  then  he  will  have  literally  fulfilled  the 
condition  on  which  sale  may  be  had.  But  it  is 
the  more  prudent  course  to  act  so  that  those  hav- 
ing "  a  right  to  redeem  and  to  require  an  account 
of  the  proceeds  of  sale,"  shall  be  bound  by  some 
notification  of  the  proceedings  to  extinguish  their 
right  and  interest.  Accordingly,  Mr.  Coote's 
statement  may  be  taken  to  be  true  to  the  extent 
of  whatever  distinction  there  is  between  techni- 
cally fulfilling  a  condition  precedent  of  sale  and 
binding  by  estoppel  the  interested  parties,  as  to 
the  sale  proceedings. 
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(C)  Form  and  Contents  of  Notice. 

80.  The  notice  to  be  given  in  any  particular 
case  must  be  regular  in  conformity  with  the 
terms  of  the  particular  power  under  which  it  is 
given ;  and  must  be  accurate  in  what  it  states  and 
sufficient  in  the  quantity  of  its  information.  10 
Edw.  VII.  c.  51,  which  enacts  the  implied  power 
of  sale,  prescribes  a  form  of  notice  also  for  use  in 
connection  therewith ;  which  form  has  the  merit 
of  being  tarse  in  its  terminology,  containing 
merely  a  demand  for  payment,  a  statement  of 

"  See  also  ile('omb  v.  Hpangler,  71  Cal.  418. 

"An  inaccurate  statement  of  what  is  duo  will  not  affect  tlie 
Tt..  v*y,^^T,r  *  ^^'?, '°  „''•*  absence  of  fraud;  Sawyer  v.  liradnhair 
m.h  15  \V eat  147:  Bowman  v.  Uh,  3«  I!!.  App.  nr,:  lluyrk  v. 
wanam,  i^  Mich.  353.  As  to  necessity  of  statement  of  amount  of 
taxes  see  Ktrkpatnck  v.  LeicU  (Minn).  48  N.  W.  7SS. 
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what  is  due  on  the  mortgage  recited,  and  a  de-  imuoiu 

claration  of  intention  to  sell  under  the  authority '-■ 

of  the  Act.  The  ordinary  form  of  notice  in  use  in  ordinary 
Ontario  is  somewhat  longer,  containing,  besides  no™*' 
the  demand  for  payment,**  and  the  statement  of 
amount  due,"  a  description  of  the  property  and 
some  other  features.  While  it  seems  adapted 
to  nearly  any  foi-m  of  power-clause,  it  is  evi- 
dently based  on  the  necessities  of  the  Short  Foim 
Act,  which,  in  the  larger  clause,  provides  for  "  a 
written  notice  *  *  *  of  his  intention,'"  in 
that  behalf."  The  words  "  in  that  behalf  "  are 
compendious  for  the  numerous  acts  in  connection 
with  selling,  leasing,  and  so  forth,  permitted  by 
the  words  of  the  said  clause,  all  of  which  matter 
is  carefully  put  into  the  ordinary  f onn  of  notice. 
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81.  The  notice  should  also,  in  general,  state  simuw 
the  parties  who,  being  in  fact  entitled  thereto,  d?,^ 
are  exercising  the  power,  and  should  purport  to 
be  signed  by  them  (per  their  solicitors  if  neces- 
sary, but  not  as  if  given  by  their  solicitors  for 
them).  In  British  Columbia  it  has  been  held 
that  a  notice  exjiressed  to  be  given  by  the  agent 
of  the  mortgagee  is  sufficient :  Lockhart  v.  York- 
shirf  Guarantee  &  Securities  Corp'n,  14  B.  C.  R. 
28;  9  W.  L.  R.  182.  It  is  quite  competent  but 
not  compulsory '^  to  sell  under  several  mort- 
gages at  once;  or  for  a  first  and  second  mort- 
gagee to  join  in  the  same  notice  and  sell  con- 
cin'rently.** 

"As  to  npcpssitv  of  rwitine  dpfniilt,  cf.  Bu*h  v.  i<herman,  SO  III. 
10:    Kii>n  V.  Bron»nn.  122  Muss.  122. 

"As  to  iMis.-ihU-  effi  cti?  of  ovrr-riaim,  sr,'  {lawilton  \.  I.nh-.il.-'. 
Ill    415. 

**  Intention  to  act  in  piirsuanro  of  the  power  slioulil  appeur  in 
the  notire.  .Utdd  v.  O'Brien.  21  X.  Y.  186. 

"•.l/ar«A  V.  Morton.  Tn  111.  621. 

» MiVaroohrr  v.   Whkldon,  34  Beav.  107. 
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82.  The  parcels  should  be  correctly  described, 
should  not  include  more  than  to  them  belongs"'; 
and  where  there  are  distinct  lots  under  distinct 
mortgages,  their  descriptions  should  be  separ- 
ate." The  necessity  for  a  detailed  description  is 
in  some  measure  taken  away  by  an  accurate  re- 
cital of  the  mortgage,  including  its  date,  when 
and  where  registered,  in  what  book,  and  under 
what  number." 

83.  It  is  important  that  the  notice  should 
recite  an  intention  to  sell.  Thus  it  will  not  do 
merely  to  state  that  unless  payment  be  made, 
proceedings  will  be  instituted  to  obtain  pos- 
session.'" Nor  according  to  American  authority 
will  the  notice  be  valid  if  it  purport  to  sell  merely 
the  equity  of  redemption."  But  as  there  is 
some  Canadian  authority  for  the  statement 
**  that  the  power  of  sale  is  a  power  to  sell  and 
convey  the  equity  of  redemption  only,"'*  it  is 
probable  that  such  a  recital  would  not  invalidate 
a  notice  in  this  Province." 

84.  Unimportant  omissions  will  not  break  the 

effect  of  the  notice;  as,  for  instance,  in  a  sale 

under  second  mortgage  an  omission  to  state  what 

is  due  on  the  first  mortgage,  though  also  vested  in 

lad!^  *he  intending  vendor."    But  the  statement  of 

'***  ■  Mr.  Jones,  in  his  book  on  Mortgages,  that  it  is 

*  Fenner  v.  Tucker,  G  R.  I.  551 . 

"Jones,  5th  Ed.,  1841:  Marnh  v.  Morton,  supra. 

"See  also  Oolmn  ".  AfcXamara.  18  Atl.  157.  tm  to  the  effepi   „( 

''Zu,A      rr/'ltr?V""  '^^''V.  "■"""  •»*  "^oth  mortgagor  and  inortgag,.. 
oinitted.  _  (  f.  Sttck,!,',/  v.   /■;,•<!»«,  127  aIhss.  202:   Lovrland  v    (Vari. 
]•>  1  ap.  ih4. 

"Rnrtlrtt  v.  JuU.  28  Or.  140. 

•^^  Foirlv  V.  Merrill.  10  Allen   (.Mass.).  .TtO. 

;*Stronir.  .T..  in  Kplly  v.  fmpirinl,  11   S.  C.  R.  .-i2.s. 

"(7.  A  nh  worth  v.    Uorritry.  0  Kx.  17."(. 

"("f.  .Tonos.   ."til   K(l.   l.s.-(!. 
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unimportant  to  recite  the  names  of  the  owners  of  "*jj^«" 

the  equity  of  redemption,  must  not  be  leant  on ^ 

too  much  as  to  our  law."  Our  Short  Forai  Act 
in  the  extended  clause  merely  says,  a  '  written 
notice  to  the  said  mortgagor,  his  heirs  or  assigns,' 
which  certainly  leaves  it  doubtful  whether  a 
notice  not  purporting  to  be  made  to  them  speci- 
fically, w^ould  be  sufficient.  It  is  advisable,  then, 
sometimes  to  qualify  the  terms  of  the  power  by 
such  an  addition  as  the  following:—''  Provided 
such  notice  as  aforesaid  may  be  effectively  given 
whether  or  not  addressed  to  any  person  by  name 
or  designation." 

85.  Manifest  clerical  omissions  may  be  sup- 
plied from  the  context.  Thus  a  notice  reciting 
that "  by  virtue  of  the  power  *  *  *  the  said 
mortgaged  premises  at  public  auction  for  cash  to 
the  highest  bidder,"  was  not  deemed  insufficient 
from  the  omission  of  "  will  be  sold  "  after  the 
word  ''  premises,"  since  the  other  recitals  show 
that  a  sale  was  meant.'*  Where,  too,  the  notice 
of  sale  ran :  "  On  the  premises  "  etc.  (describing 
same)  will  be  sold— without  categorically  stating 
what  will  be  sold— the  notice  was  nevertheless 
sufficient  as  to  the  subject  of  sale." 

And  where  the  notice  was  unsigned  through 
inadvertence,  but  the  accompanying  letter  was 

"  Spp  Jones,  .".th  Ed.  1844 :  also  Roche  v.  Farnsicorth,  106  Mass. 
.'>|J!». 

".Yaic  V.  Brunette  (Wis.).  48  X.  W.  640. 

'fitreeter  V.  lUleu^  I'll   Mass.  291. 

N  B — ConsiderablP  onntion  should  \w  used  in  availing  oneself  ■>? 
.Vuit-rinin  anthorities  hk  to  I'ower  of  Sale:  partl.v  because  they  arc 
often  marked  bv  excessive  refining,  partly  because  they  are  often 
interpretations  of  codified  law.  or  pertain  to  mortgages  of  home- 
>ica<ls.-  and  (rt>  regard.*  noiirc)  diicil.v  Inoatir*,-  the  nof.op  consider •<! 
in  them  is  quite  a  different  thing  from  that  herein  discussed,  being  as 
much  a  public  advertisement  as  a  notice  of  intention  to  sell. 


'  1 1 


<M 


ii 


( 

1!,l 


F 
ki 


70 


POWBR  OP  BALE. 


•;^  signed,  it  was  held  sufficient:  LocUtart  v.  York- 
shtre  Guarantee  &  Securities  Corp'n,  14  B  C  R 
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(D)  Service  op  the  Notice. 

(1)  Generally. 

86.  In  giving  notice  there    are    two    chief 
sources  of  difficulty,  the  necessity  to  give  notice 
to  the  right  person  and  the  necessity  to  give  it  in 
the  right  way.     Cases  coming   under   the   first 
)ead    have    been    previously    treated    in    this 
Chapter;  it  remains  then  to  take  up  the  second 
source  of  trouble  namely,  the  propei-  ways  of 
gmng  notification.    Where  the  mode  ui  givin.. 
notice  is  not  prescribed   by   the  terms   of   the 
power,  a  reasonable  discretion  will  be  allowed- 
but  where  a  specific  mode  is  provided  the  same 
must  be  followed.    Thus  it  may  happen  that  the 
prescribed  way  of  giving  notice  is  of  the  least 
possible  value  to  the  parties  who   are   therebv 
bound,  as  for  instance  where  the  provision  was 
for    notice    given  to  S.,  his  heirs,  executors, 
administrators  or  assigns,  or  left  at  his  or  their 
usual  or  last  known  place  of  abode,  and  the  notice 
was  accordingly  fixed  to  the  door  of  the  said  last 
known  place  of  abode,  it  was  held  valid  service 
as  against  the  mortgagor's  creditors:  although 
such  a  notice  is  clearly  of  small  practical  value 
to  persons  other  than  the  occupant.'"    On  the 
other  hand  a  mortgagee  may  seek  to  improve  on 
the  prescription  of  the  written  instrument ;  as  in 
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Bartlett  v.  Jull "  where  he  served  the  widow  and 
administratrix  of  the  mortgagor— with  a  notice  ^^^^  _^ 
addressed  to  her  as  widow— instead  of  the  party  Banieu  v. 
properly  entitled,  a  child  of  three  years.    Un-" 
doubtedly  in  this  case  the  mortgagee  served  the 
more  competent  person,  but  he  thereby  served  a 
person  who  had,  strictly, "  nothing  to  do  with  the 
matter  "  and  the  sale  was  upset. 

In  Fenwick  v.  Whitlam,  1  O.  L.  R.  24,  service 
upon  an  agent  who  usually  acted  for  the  mort- 
gagor who  lived  abroad  was  held  sufficient  where 
the  mortgagor  actually  received  the  notice  and 
made  no  objection  thereto. 

(2)  Under  Short  Forms  Act. 

87.  Leading  case,    O'Donohoe  v.  Whitty,   2 
O.  R.  430.     We  cannot  do  better  than  quote  the 
words  of  Chancellor  Boyd.    "  The  service  is  to 
be  made  either  personally  or  at  his  or  their  usual 
or  last  place  of  residence  within  this  Province." 
The  learned  judge  '"  held  that  service  could  not 
be  made  at  the  residence  unless  it  appeared  that 
the  mortgagor  was  out  of  the  jurisdiction  and 
that  the  solicitor  should  have  told  his  clients,  as 
a  matter  of  law,  that  the  service  he  was  about  to 
make  would  be  useless  if  the  mortgagor  was  still 
in  the  Province.    But  as  I  read  the  Act  there  is 
an   alternative   mode   permitted.    The    ser\'ice 
may  be  (1)  personal;  or,  (2)  at  the  mortgagor's Thr^^^ 
usual  place  of  residence  within  the  Province :  or,  Z\y^° 
(3)  at  his  last  place   of   residence   within   the 
Province.    The  first  and  second  modes  of  service 
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"  28  Gf.  140. 

'•  10  Bdw.  VIl.  c.  .'55,  at  p.  437. 

"  Mr   Justice  Proudfoot,  from  whom  appeal. 
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POWER  OF  SALK. 


Postintr 
up. 


are  probably  suggested  by  the  practice  r>ur8ued 

?ZV    ^^^""T^^  ^°  ^Wch  it  is  not  essential 
that  the  service  be  personal,  but  it  may  be  validly 

^mate   at    the    defendant's    place    of   abode 
Darnell  s  Ch.  Pr.  5th  ed.  p.  267  ' 

•;  It  cannot  be  the  intention  of  the  Act  that 
service  may  not  be  effected  at  the  mortgago    s 
usual  or  last  place  of  residence  unless  he  if  ^ut  of 
a  ir"'I-°'''  ^''""^^^  **^^*  ^«»J^  be  to  impor 
deducible  from  its  language. 

the'Zrnf ''^  ""Y  ''""  ^^''"  ^^^"  i°t^"^^d  for 
«ie  ca..e  of  a  mortgagor  leaving  home   for  a 

wandering  life  on  lake  or  land  in  Ontario,  where 

le'e"  o  ?:/^--r''^ ''  ^^™p^^  '^^  -'" 

gagee  to  follow,  and  perhaps  waste  time  and 
money  ma  fruitless  search.  The  construction 
8  supported  by  Major  v.  Ward,  5  Ha.  598  -  anS 
to  some  extent  also  by  subsequent  legislation 
whereby  service  of  notice  is  made  merely  direc 
tory  and  the  failure  to  give  notice  does  not 
invalidate  the  sale:  42  Vict.  c.  20,  s.  4." 

88.  If  we  are  to  follow  the  decision  of  the 
^anceller-and  with  him  that  in  Major  v 
Ward,  we  are  then  to  conclude  that  service  bv 
leaving  the  notice  with  a  grown  up  inmate,  or 
where  unoccupied,  posting  on  the  door  of  the 
mortgagor's  last  abode,  would  be  good  and  valid 
service  not  only  as  against  the  mortgagor  himself 
-for  which  we  have  the  Chancellor's  dictum. 

••  See  spction  86  tupra. 
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but  also  a8  against  the  assigns,  judgment 
creditors  and  the  rest — which  is  the  effect  of 
Major  V.  Ward.  Yet  it  would  scarcely  have 
been  worth  while  foi-  judges  so  strongly  to  insist 
on  the  rights  of  the  "  assigns  "  if  service  on  them 
could  be  effected  in  this  alarmingly  simple 
manner.  It  would  be  more  consistent  with  the 
interpretation  of  the  option  between  the  moit- 
gagor  and  his  assigns  in  favor  of  the  latter,  like- 
wise to  interpret  the  option  "  his  or  their  usual 
or  last  place  of  residence  "  in  favor  of  what  is 
theirs.  The  absence  of  either  the  mortgagor  or 
his  assign  should  not  prejudice  the  other ;  service 
should  be  made  on  everyone  interested,  with  the 
option  stated  of  so  serving  any  of  them  at  their 
respective  abodes. 

89.  In  practice  many  solicitors  post  the 
notice  on  the  mortgaged  premises  as  a  matter  of 
course,  and  this  act  of  posting  up,  while  it  may 
not  be  binding  on  all  parties,  will  at  least  be 
effectual  against  any  who  should  claim  as  tenants 
of  the  mortgagor.  Nor  is  it  necessary,  for  what- 
ever effect  the  notice  may  have,  that  it  should 
remain  posted  up  during  the  period  of  notice, 
provided  only  it  be  posted  in  time. 
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(3)  Notice  hy  Publication. 

90.  A  very  common,  convenient  and  equitable 
method  of  giving  notice,  stipulated  for  in  mort- 
gages, is  by  publication  for  a  certain  period  in  a 
newspaper  published  in  the  county  where  the 
property  is  situate.    Questions  sometimes  arise 
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^a  Graham  v.  FelU.  53  Mass.  307. 
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stipulated  for,  say  once  a  week  for  four  sue 
ces«.vo  weeks,  aud  the  vendor  has  clinl,!  Z 

WK».,»  at«o"  "^tn!f  ^^  """'^'"^  '»"'«^«  -  ^ 
i>«i»v,   """"on-      *«'  •nstance,  affording  to  the  term 
....        mologj.  of  the  instrument,  it  migh?  Tap  1  thai 
where  the  real  intention  of  the  parties  wa    to 

to  be  given  by  publication  once  a  week  duW 

un 'afton"",  r"'-  ""'^  "'<■"  the  .no'  m! 
run  after  the  last  publication:    or    what    will 
generally   be  the   reasonable  constrnc  on  ^2 
Nofce  would  have  to  1h>  given  a,  aforesaid  with 
1 .  inonth  to  run  from  the  first  insertion  "T 

b..t  the  first  msertion  need  not  be  four  weeks 
before  the  time  for  sale  -,  e.g..  the  last  adve    it 
uient  might  be  on  the  morning  of  sale." 

th„  tL'^"^"'".'^*'*™'*''  ''"   -^""h  eases- when 
the  tmie  allowed  for  payment  before  default  or 

that  the  date  of  the  paper  is  not  alwavs  the  d;te 
<'t  publication,  and  a  difference  of  a  dav  mav 
mvalidate  proceedings.  Thu.s,  where  the  Ta^I 
.ta.v  of  payment  under  the  mortgage  wa  a 
I-nday,  and  the  advertisement  of  notice  w."  t^ 
be  „,..orted  in  the  Saturday  issue,  on  prolf  If  th: 

ruMhm<i,.  V.  .<rf-,„r,  rei  lii^Vft.  -iiI'tJ"*-  I?'  :  '.*"  days  before  sale" 
"monih-  In  ,  J,,„J,^,['i:',-  '<"<'""  v.  /.,<„t.  »»  ]]  Sin  x 
Ert.  274.     <T".C,-prr„;l"i.r"""  "  '"'""*'  »»»!  CoLt'.  .-,^ 
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fact  that  the  paper   was   really    published   on  m«iuu 
Friday,  the  sale  was  voided."    On  the  other     - — 
hand,  a  notice  served  or  published  after  the  date 
it  bears  may  still  be  valid  provided  the  sale  do 
not  take  place  until  the  prescribed  period  has 
elapsed." 

92.  As  to  what  paper  the  notice  shall  appear  wh»t 
in,  the  instrument  being  silent,  the  mortgagee  is  '*'*' 
allowed  a  reasonable  discretion."    It  seems  that 

no  proof  of  largest",  or  of  any  circulation  is 
required "" ;  nor  need  the  advertisement  appear 
in  all  the  editions  published  on  the  day  of 
notice."  Where  the  instrument  speaks,  its  pro- 
visions must  strictly  be  followed  or  the  notice 
will  be  invalid." 

93.  When  mistakes  have  been  made  by  the 
mortgagee,  either  in  the  contents  of  the  adver- 
tisement or  the  dates  of  its  publication  or  other- 
wise, such  as  are  likely  to  invalidate  the  proceed- 
ings, it  is  not  always  pei-missible  to  cure  the 
defect  by  postponing  the  sale  or  publishing  a 
further  notice  for  another  week,  the  safer  prac- 
tice being  to  begin  the  proceedings  over  again." 

94.  We  may  here  observe  that  an  assignment  awikh 
of  the  mortgage  during  advertisement  or  notice  dunngi-ro 
will  not  pass  the  benefit  of  the  advertisement  or 
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"  Pratt  V.  Tucern.  21  Minn.  ''.42. 

"Mettert  v.  Brown.  !)  Jur.  X.  S.  958. 

"Sep  .Tones,  .5tli  Ed.  1835:  Ingle  v.  CuthhrrUon,  43  Iowa  J^. 

»  Kfllogg  V.  Carrico.  47  Mo.  LI" :  where  it  was  a  law  and  adver- 
tisiuK  journal  of  limit.ol  circulation.  Cf.  also  Stevenson  v.  Hano.  14^ 
Mass.  61G;  Hull  v.  King.  38  Minn.  340  _ 

-St.  Joseph  Mfg.  ('o.  v.  Daggett.  S4  111  jrvifi. 

••f^i-er.^on  V.  JoAmoh,  22  Hiin.  fX.Y.>.  115.  ,      ,,    , 

^'Thornbury  V.  Jonrit.  '.V>  -Mo.  •"►14:  where  notice  should  hiive 
been  published  in  tv.'o  counties,  and  was  published  in  but  one,  the 
^ale  was  upset. 

"See   .Tones,   .".th    K<1.    ^K\2.    ^^■^^\. 
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"otiVe  to  the  UH8iguee,  u«  «uch  proceetiiugs  taken 
.n  the  narno  of  the  as«i,  .or  are  in-oceedin^H  t  " 
party  who  has  ceased  to  be  concerned  Tn  The 
property."  Where  also  the  n.ortgagee  is  deld 
the  pn.eedin..s  taken  in  his  name  are  vd^rnd 
uot  to  be  cuml  by  evidence  that  thev  have  reallv 
been  carried  on  by  another.**  *  ' 


(4)  Service  o»  Persons  under  Incapacity  or 
Disability. 


be  c.  III. 
pli«l  with. 


Of  notice  on  persons  not  of  full  capacitv.  -  J 
find  no  case,"  he  says,  -  in  which  it  has  been 
hold,  or  m  which  it  has  been  contended    that 

r?;^:;d'to'b   '""^^  "'  ^'^  contract,  nolicMs 
requiied  to  be  given,  notice  will  be  dispensed 
with  because  the  person  to  whom  it  is  to  be  given 
IS  not  of  capacity   to  understand   it     •    ♦    * 
It  does  not  follow  from  the  heir  in  this  case  being 
so  young  ",  that  the  placing  of  a  proper  notice  in 
his  hands  directed  to  him  as  heir-at-law  would 
necessarily  have  been  an  idle  form.    It  might 
have  drawn  the  attention  of  the  child's  mother 
who  was,  I  apprehend,  his  guardian  in  socage,  to 
his  rights  and  to  her  duties  in  that  relationfiu? 
whether  practically  useful  or  not,  it  was  a  s;me- 

h  7  Tl^'"*  *^'  ^'^°^  ^^  ^'^^^^  *h«  mortgagee 
had  not  the  power  to  sell."    The  safer  rule  is  to 

■•W  M-l'M^:  '^"'"'^  <•''■■"'••>•  ■•«  -V  W.  OOS:  Bau»mann  v.  Kr.lry 
"I'S  (Jr.  140. 
"3  years  old. 

Mrrntt.   3   O.    L.    R.    at    p.    2H0  ^""'•'J'an.   and   Re  Marti,,  rf 
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.vor/r/; 

servo  Iwth  the  infant  and  his  guardian,  or  the 
lunatir  "  and  his  committee,  where  the  guardian 
or  committee  is  in  exi^t^nce  and  aBcertainable. 
In  tl"  case  of  a  lunatic  confined  in  a  public 
asylum  the  "  inspector  of  prisons  and  asylums," 
while  committee  for  certain  purposes,  is  by  R.  8. 
O.  1897,  c.  317,  s.  55,  not  committee  for  the  pur- 
ix)se  of  service  in  "any  action  or  other  proceed- 
ing." 

(5)  Notice  under  10  Edw.  VII.,  c.  51,  8.  20. 


11 
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96.  Under  the  provisions   of   this   Statute, 
notice  is  to  be  given  "  to  any  subsequent  incum- 
brancer and  to  the  person  entit.ed  to  the  prop- 
erty subject  to  the  charge  and  to  such  incum- 
brance," *'  either  personally  or  at  his  usual  or 
last  place  of  residence  in  this  Province."    This 
leaves  no  doubt  as  to  notice  being  due  to  the 
' '  assigns  ' '  of  the  mortgagor.    But  the  adjective 
'  his '    would    seemingly    refer  to  the  person 
entitled  to  the  property;  and  therefore  leaves 
the  same  dubious  law  as  to  the  efficacy  of  posting 
up  on  the  mortgagor's  residence  notice  that  shall 
be  good  as  against  "  his  assigns."    The  absurd 
conditions  imposed  by  the  state  of  law  illustrated 
in  Bartlett  v.  Jull "  are  modified  by  two  pro- 
visions; one  for  service  on  the  executors  and 
administrators  of  the  deceased  as  well  as  on  his 
infant  heirs  or  devisees,  and  the  other  for  service 
of  notice  to  an  infant  heir  on  his  guardian,  and 
on  himself  if  over  the  age  of  12  years. 


"That  it  is  not  esHPntinl  wp  learn  from  JtnhfrUon  v.   Loil^>\  1> 
Sim.  2S«r. :  MrlUrnh  v.  Keen.  27  Boav.  SVl 
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POWga  OF  SALE. 

(E)  Notice  Co.vcubbent  with  Default. 
97.  While  there  can  be  no  doubt  that  notice 

If  ^n"  ST  ^''"'■^  *'"'  '*8'°'""S  of  default  is 
"t  no  effect,   inasmuch  as   the  mortgagee   is 

ntil  the  happening  of  a  contingency  that  has  not 
yet  ansen;  on  the  other  hand  it  fs  not  settled 
how  far  ,n  every  ca.se  it  is  pos.sible  or  impo.ssibie 
to  the  mortgagee  to  give  a  notice  after  tlM  begin- 
mng  of  default  which  shall   run  concurrenh- 
wi  h  a  portion  of  the  time  dui-ing  which,  accord- 
"S  to  the    power-clause,    default    cortinuine 
authorizes  sale.    In  Grant  v.  Canada  tt/«  «  thj 
power  of  sale  ran  as  follows:-"  Provided  that 
the  mortgagees  on  default  of  payment  for  three 
months  may  enter  on  and  lease  or  sell  the  said 

ant  OTUi  the  mortgagors  that  no  sale  or  lease  of 
untifsueiT'^  ^'""  ""  ""«'»  »  g-ted  by  them 

Ta^    w    T  "'  ""'  """'*'^  """"^  '■>  siting 
shall    have    been   given   to    the   mortgagor" 

Besides  deciding  that  in  any  event  the  purcha^r 

ook  a  good  title,  the  court  held  that  a  notSe 

and  the  mortgagees  were  not  bound  to  wait  unti 

default  had  been  made  for  three  months  to  give 

such    notice;    in   other   words  the  notice  and 

default  might  be  concurrent.    The  plaintiff  was 

l.oar,   bitterly  to  lament:-"  In  that  case  The 

Xr  T.  '"  *''  '"^'""-ent  only  served  as  a 
pittall  to  the  unwary. "  '•» 


29  Or.  2M   ( I'l-oudfoot.  J.). 
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98.  Where,  however,  the  stipulation  is  simply  smuou 

for  one  month's  default  and  one  month's  notice, '--■ 

it  appears  that  the  two  may  not  run  concur- aiioSSi"" 
rentlv."-     Moreover,  under  the  Short  Form  Act 
the  extended  form  is  explicit   enough   in   this 
regard.     (1)  If  the   mortgagor   "  shall   make 

default;"  (2)  "  and calendar  months  shall 

have  thereafter  elapsed  "  without  payment;  (3) 
then  "  it  shall  and  may  be  lawful  "  to  the  mort- 
gagee after  giving  notice  such  and  such  a  time 
previous  to  the  sale,  to  exercise  his  power.  In 
other  words  before  the  mortgagee  can  lawfully 
take  steps — notice  among  them— under  the 
power,  there  must  have  been  default  and  default 
must  have  continued  during  the  entire  period 
mentioned  in  the  abbreviated  form. 

(F)  Effect  of  Notice. 

(1)  Acceleration  and  Tender. 

99.  The  first  effect  of  notice  requiring  pay- option  t.. 
ment  of  all  moneys  secured  by  the  mortgage,  is 
that  it  operates  as  an  irrevocable  decision  by  the 
mortgagee  to  accelerate  the  payment  of  the  prin- 
cipal. In  Ontario  this  effect  arises  from  a 
specific  enactment,  viz : — 10  Edw.  VII.,  c.  51,  s. 
29.  By  this  provision  the  party  giving  such 
notice  "  shall  accept  and  receive  payment  for 
the  same  {i.e.,  all  moneys  secured)  if  made  as 
required  by  the  terms  of  such  notice  or 
demand;"  provision  being  further  made  for  the 
taxation  of  costs  where  disputed.  Apart  fromEeft-ctuf 
this  enactment,  the  law  of  England,  which  we  **"**" 
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would  uaturally  follow,  is  to  the  effect  that  a 
tender  of  payment  may  be  made  at  any  time 
before  sale;  and  if  it  be  of  the  proper  amount 
and  sufficiently  formal,  the  mortgagee  must  stop 
proceedings,  otherwise  the  sale  may  be  set  aside 
or  even  restrained  "^  and  in  any  event  interest 
will  cease  to  run,  and  the  costs  of  proceedings 
subsequent  to  the  tender,  will  be  against  the 
mortgagee.-    But  the  tender  should  be  formal 
and  the  money  tendered  should  be  kept  ready  for 
payment-    The  tender  also  must  be  made  rea- 
sonably under  all  the  circumstances,  thus  a  ten- 
der at  the  Toronto  office  of  the  mortgagees  at 
10  a.m.  on  the  day  of  a  sale  to  take  place  in  Kin- 
cardine was  held  insufficient  where  the  mort- 
gagees were  unable  to  prevent  in  time  a  sale 
being  made:  Gentles  v.  Canada  Pemmnenf  and 
'''''''  ^'''''''^"  Mortgage  Corp'n,  32  O.  R.  428 
A  different  rule  as  to  the  effect  of  tender  seems 
to  prevail  in  xMassachusetts,  where  tender  made 
after  default  will  not  defeat  the  right  to  sale.- 
Ihat  the  acceleration  of  the  principal  is  abso- 
lute  may    be    deduced    from    the   decision   in 
«.A...k.^^  Alcock,  Prescotf  v.  Phippsr  where  a  six 
months    notice  for  pavinent  after  default  had 
been  given  by  the  mortgagor  and  accepted  bv 
the  mortgagee,  and  yet-sale  proceedings  once 
begun  to  realize  the  debt-it  was  held  that  the 
mortgagee  must  do  with  his  principal  and  in- 

'"  "''"'"•orfA  V.  rthorirs.  -'0  I      T    V    S    in- 
U  illinniH  V.  Sorrell.  4  V.s    380 

tope.  1..  R.  42  Ch.  n   .no.  *^^  "^'"^*^''-     ^'-  ^""""'rf  V.  T,ol. 

'-JoDPB.  nth  E<I..  ITftS:  ('ra„j,fo„  v.  '>,«,.,  0" 
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terest  to  date  of  tender,  instead  of  interest  up  iMtioaa 
to  the  date  fixed  by  the  six  months'  notice.  


(2)  Bight  to  Reconveyance  and  Assignment. 

100.  Any  party  interested  in  the  equity  of  re- 
demption, and  tendering  the  amonnt  due,  has  a 
right  to  a  discharge  or  reconveyance  of  the  pro- 
perty incumbered,  and  that  too  where  his  interest 
is  but  a  partial  one ;  in  which  latter  case  it  is  the 
duty  of  the  mortgagee  to  reeonvrey  to  him,  but  in 
the  conveyance  to  reserve  the  equities  of  the 
other  parties  interested."'  Formerly  this  right  Right  to 
to  a  reconveyance  was  not  supplemented  by  a  mem. 
right  to  have  an  assignment  of  the  mortgage 
security  and  debt."'  But  by  statute  the  mort- 
gagor has  an  indefeasible  right  to  such  assign- 
ment; except  in  cases  where  the  mortgagee  has 
been  in  possession.* 


110 


(3)  Effect  on  the  Right  of  Consolidation. 

101.  The  giving  of  notice  under  one  mortgage 
does  not  affect  the  mortgagee's  right  to  consoli- 
date, although  the  mortgagor  tender  the  amount 
claimed  in  the  notice,— the  doctrine  of  election 
having  no  application."* 


:|i 


* 


(G)  Waiver  of  Notice. 

102.  Undoubtedly  it  is  open  to  prove  that  the  Mortgagor 
mortgagor  has  waived  notice,  as  against  himself,  ^lf^i^%t 


himself. 


'*  Pierce  V.  Morri*,  L.  R.  8  Eq.  217,  5  Ch.  227. 
•"•See  Thompson  v.  McCarthy,  13  L.  J.  N.  S.  226. 
"•10  Edw.  VII.  p.  .51,  a.  3.  as.  3,  Ont. 
'"Griffith  V.  Pound,  L.  R.  45  Ch.  D.  553. 
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iMttra  either  formally,  or  eveu  by  acquiescence,  as  by 

permitting  the  sale,  of  which  he  had  knowledge, 

to  proceed  without  his  objection.""    He  may,  as 
against  himself,  waive  irregularities  and  ratify 
the  proceedings,  by  paying  a  sum  towards  the 
deficiency  after  sale,  and  l  .--ntiug  a  receipt  so 
crediting    it"';    or    by    abandonment  of  the 
premises  and  neglect  to  assert  his  claim  after  re- 
ceiving notice  of  possession  by  the  purchaser."* 
But  where,  not  attending  the  sale,  he  had  no 
ButnotM^^^'^^^S^  ^^  *^e  irregularities,  he  will  not  be 
hCU  Presumed   to   have   waived  the  same.""    And, 
however  potent  to  waive  notice  as  against  him- 
self,   he    can    have    no    right    so    to    do    as 
against  those  who  are  in  the   position   of   his 
**  assigns""';   nor   can   the   occupant  of  the 
premises  waive  as  against  the  owner."'    It  is 
equally  allowable  to  show  that  the  mortgagee  has 
himself  waived  the  default  on  which  he  acts,  or 
the  notice  he  has  given;  in  which  case  he  would 
have  to  wait  until  a  new  default  had  occurred  or 
new  notice  had  run."* 


E 


•"Jones.  5th  Ed.  1799. 

'"Zable  V.  Matonic  Sav.  Bank  (Ky.),  16  S.  W.  588. 
"'Jetttson  V.  Halloran  (Minn.).  46  N.  W.  332 
'"  iteritcether  v.  Craig,  118  Ind.  301. 

"<  I?R.'i5W.  b^-  ^'  ""'•  ""■  ^"^^  ^"  •^^•'  ''''"''■  '■ 
Coney  T.  Mclntyre  (Minn.),  48  N.  W.  402 
'  Tanning  v.  White,  3  H.  L.  C.  IGS. 


CHAPTER  VI. 


MANAGEMENT  AND  CONDUCT  OF  SALE. 

103.  The  duty  of  the  mortgagee  in  connection  SMtiom 
with  the  management  and  conduct  of  the  mort- 


gage sale  has  been  set  forth  in  a  multitude  of mort"' 
cases ;  and  if  wealth  of  diction  and  scope  of  illus-  *'***' 
tration  could  guide  him  to  such  duty's  perform- 
ance, then  surely  no  mortgage-creditor  could  go 
wrong.  Not  only  has  he  been  called  a  trustee 
for  the  mortgagor — so  often  that  the  metaphor 
became  dangerous — but  frequently  also  he  has 
been  more  particularly  described  as  a  trustee  for 
the  mortgagor  subject  to  his  own  claim  upon  the 
property.  More  specifically  still,  he  has  been 
a  trustee  for  the  mortgagor  of  any  surplus  that 
may  remain  after  sale." 

104.  Now,  after  the  attempt  in  a  previous 
Chapter  to  shew  the  scant  profit  of  imputing 
trusteeship  in  the  analysis  of  a  mortgagee's 
duties,  it  remains  to  state  those  duties,  with  as 
little  assistance  as  may  be  from  this  fiction  of  an 
implied  or  constructive  trust.  Sir  Richard 
Kindersley's  version  of  those  duties,  quoted  in 
our  own  valuable  case  of  Richmond  v.  Evans*  is 
hat  a  mortgagee  is  **  not  a  dry  trustee;  he  has 
his  rights,  he  has  a  beneficial  interest,  and  that 
interest  is  the  realizing  of  his  security ;  in  other 
words,  getting  paid  his  mortgage  money,  interest 
and  any  costs  he  may  incur.    That  is  his  right. 


*   •>! 


Cfot»"dry 
trustee." 


•  See  Latch  \.  Furlong,  11  Orant  308,  citing  Jenkini  v. 
2  Gifl.  108;  Matthie  v.  B&wardt,  2  Coll.  405. 
'8  Grant  508. 


Janet, 
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but  this  Court  will  not  allow  bim  to  exercise  that 
—  right  without  a  due  consideration  of  the  interest 
of  the  mortgagor;  and  undoubtedly  the  interest 
of  the  mortgagor  which  the  mortgagee,  in  my 
opinion,  is  bound  to  attend  to,  requires  that  the 
sale  shall  take  place  as  beneficially  to  the  mort- 
gagor as  if  the  mortgagor  himself  were  selling 
the  property." »  The  same  Canadian  case  quotes 
from  Lord  Eldon  something  that^being  built 
entirely  on  the  law  of  trusts— goes  beyond  the 
actual  duty  of  the  mortgagee,  namely,  that  he 
is  **  bound  to  bring  the  estate  to  the  hammer 
under  every  possible  advantage  to  his  cestui  que 
trust."  * 

In  more  recent  cases  it  has  been  held  that  a 
mortgagee  is  not  a  trustee  of  the  power  of  sale 
for  the  mortgagor,  and  if  he  exercises  the  power 
of  sale  strictly  and  fairly  without  coUusion  and 
bona  fide  for  the  purpose  of  securing  repayment 
of  the  mortgage  moneys,  the  mortgagor  has  no 
right  of  action,  even  though  the  sale  may  have 
been  most  disadvantageous  and  a  greater  price 
obtained  by  a  postponement  thereof:  [1897]  A. 
C.  180.    See  also  Kennedy  v.  Barnard,  17  O.  W. 
R.  889.    And  in  the  leading  case  of  Kennedy  v. 
//.  Traftord,  [1897]  A.  C.  180,  the  sole  test  was 
declared  in  the  House  of  Lords  to  be  one  of  good 
faith.  Lord  Herschel  saying:  "  I  am  myself  dis- 
posed to  think  that  if  a  mortgagee  in  exercising 
his  power  of  sale  exercises  it  in  good  faith,  with- 
out any  intention  of  dealing  unfairly  by  his 
mortgagor,  it  would  be  very  difficult  indeed,  if 

X.    S.'^1214"^'"   ^"    *''^'""'*'«   Unersionary   Interett   Societu.   4   Jur. 
*  DoicHcs  V.  Oraschrook,  3  Mer.  205. 
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not  impossible,  to  establish  that  he  had  been  Metiou 

guilty  of  any  breach  of  duty  towards  the  mort - 

gagor. 

105.  The  authorities,  nevertheless,  will  go  at 
least  this  far,  that  the  vendor  under  power  of  sale 
is  bound  to  make  reasonable  exertions  to  bring 
the  estate  to  the  hammer  as  beneficially  as  may 
be  to  the  mortgagor.*  As  simple  mortgagee,  we 
may  say  of  him  that  he  must  act  with  due  regard 
to  the  interests  of  the  mortgagor  and  to  the  value 
of  the  land ;  *  must  act  with  the  care  and  energy 
of  a  prudent  owner ;  *  and  so  must  take  all  rea- 
sonable means  to  prevent  a  sacrifice.*  Or,  with  shonia  Mt 
Vice-Chancellor  Knight  Bruce,  we  may  say, "  ASI»SS.  *"* 
mortgagee  having  a  power  of  sale  cannot,  as 
between  himself  and  the  mortgagor,  exercise  it  in 
a  manner  merely  arbitrary,  but  is  bound  to  exer- 
cise some  discretion  so  as  not  to  throw  away  the 
property,  but  to  act  in  a  proper  and  business-like 
manner,  with  a  view  to  obtain  as  large  a  price  as 
fairly  and  reasonably,  with  due  diligence  and 
attention,  can,  under  the  circumstances,  be 
obtained. "  *  It  will  now  be  proper  to  enumerate 
some  of  the  acts  and  exertions  that  go  to  con- 
stitute the  business-like  attentions  of  the  mort- 
gagee towards  the  subject  of  sale. 

(A)  Auctioneer." 
106.  It  frequently  happens  that  the  property  pi«»of 
to  be  sold  is  situate  in  so  remote  a  place  as  to 


sale. 


'Latch  V.   Furlong,  quoted   «upra. 

*  Latch  V.  Furlong,  quoted  aupra. 
'lb. 

'Marriott  v.  Anchor  Revermonary  Co.,  7  Jur.  N.   S.   155.  713: 

•  MaUhie  v.  Edward*.  10  Jur.  351.  11  Jur.  761. 

"It  seems  that  while  a  morteairee  may  leave  the  sale  entirely 
in  the  hands  of  hie  auctioneer,  a  trustee  (under  that  form  of  secur- 
ity)  must  be  personally  present  at  the  sale.     Jones,  4th  ed.  1861-2. 
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■S»«.  make  it  an  inappropriate  auction  ground " 
Now,  unless  it  be  intended  to  hold  the  sale  on  the 
mortgage  premises,  it  will  be  necessary,  as  one 
of  the  earliest  steps,  after  notice  given,  to  retain 
L  TiT  .  ?""*^^°«^^-  For  usually  the  sale  will 
be  held  at  his  auction  rooms,  or  other  conspicu- 
ous place  selected   by   him;"  and  these   par- 

fi;"] wT  ""T  !"'*  ^  '^**^^^  *^^«^«  ^^'  ca»  use- 
fully be  advertised,  10  Edw.  VII.  c  51   s  21 

which  relates  to  auctions,  defines  auctioneer  as 
meaning  -  any  person  selling  by  public  auction. " 
It  18  not  however,  to  be  supposed,  that  it  is  per- 
mitted to  everybody  to  act  as  auctioneer,  the 
licensing  of  which  class  is  generally  provided  for 
by  by-law  under  the  Municipal  Act." 

}.Ji^'J\'\-^^''^^  necessary  to  spin  out  at 
Length  the  duties  and  authority  of  tiie  auctioneer, 
further  than  to  notice  a  few  peculiarities  of  his 
position  in  a  sale  of  this  sort."  It  seems  he  mav 
act  as  agent  of  botii  vendor  and  purchaser  to 
sign  a  memorandum  of  the  sale."  But  the  better 
practice  IS  to  append  a  short  memorandum  to 

sign  the  same.  Great  care  should  be  exercised 
by  the  auctioneer  m  the  statements  which  he 
makes  at  the  time  of  auction;  for  if  they  be 
rdied  on  by  the  purchaser,  the  vendor  must 
either  give  the  purchaser  their  benefit  if  they  can 
be  made  good;  or  at  any  rate  it  does  not  He  in 

'^Richmond  V.  t\a^,s.  S  Cr.  5i.t8 


DutiM  of 

Mction- 

«er. 


are  h-ld  at  the  Court  House  "dwr 

"10  Edw.    VII.   c.   19,  .s.   5«    (2) 
"As  to  purcha.se  bv 


Huctuniper.  ^e^   Wdch  V.   C 


Rep.  4. 


Benjamin  on  Sale,  5tb  w}..  p.  280 


oley,  .S2  .Ua.  3tJJ. 


ef.  Cook  V.  Hilliard,  9  F?d. 
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his  mouth— the  statements  being  untrue — to  ask  Mettou 

the  courts  to  force  the  property  upon  the  pur '■ — 

chaser.**  Furthermore,  in  case  the  sale  be 
broken  for  ouch  cause,  the  mortgagee  will  be 
liable  for  any  loss  to  either  the  mortgagor  or 
any  subsequent  incumbrancer."  Nor  should  the  sbouUnot 
auctioneer  insert  in  the  particulars  of  sale  repre-  with  oon- 
sentations  that  are  not  true ;  or  rather  he  should 
not  be  allowed  either  to  become  the  vehicle  of 
necessary  information,  which  the  bidder  may 
choose  to  deny  having  heard,  or  to  meddle  with 
the  advertisements,  particulars  or  conditions,  or 
to  make  any  statements  not  warranted  by  the 
same;  except,  of  course,  by  way  of  **  commenda- 
tion "  of  the  property  sold,  in  which  he  is 
allowed  some  latitude,  so  as  to  make  the  bidding 
more  brisk.  For  if  the  auctioneer  had  to  abstain 
from  superlatives  there  would  be  few  sales  by 
auction,  and  there  is  no  harm  in  warm  and 
enthusiastic  praises  in  a  general  way,  so  long  as 
the  purchaser  does  not  pin  his  faith  to  them  to 
his  detriment. 

108.  As  to  an  auctioneer's  charges,  theych»rge«. 
should  be  reasonable  in  the  light  of  the  circmn- 
stances  under  which  the  sale  is  held.  A  safe  rule 
for  the  mortgagee  is  to  cut  them  as  close  as 
possible  to  those  allowed  him  in  a  sale  by  the 
court,  for  there  is  always  some  danger  of  a 
taxing  officer  casting  them  in  that  mould."  It 
is  a  common  usage  in  Ontario  for  auctioneers  to 
put  up  with  a  half  fee  where  no  sale  results; 
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»  See  Montgomery  v.  Ford,  5  Gr.  210. 

"See  Tomlin  v.  Luce,  L.  R.  43  Chy.  Dk.  Iftl. 

"See  Walford  v.   Walford,   [18S9]   W.  N.  23. 
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But  very 
usual. 


•SI53.  say  five  or  ten  dollars  in  ordinary  case.,  in  lieu 

w."  'T*^  *'""««'*  "hen  the  hammer  hZ 

Where  the  mortgagee  himself  is  by  trade  an 

"^-    tntZZ'  *T  "  '*™  """" '»  -dvantogetohta 

wi  I  not  be  allowed  profit  costs  in  the  matter 
either  directly  or  even  by  employing  his  par^^ 

self  of  the  services  of  another  in  his  profession 

foni,^r  ""*"  '*'™'  »'  understan'ding  ^Td 

After  the  sale  it  is  usual,  and  indeed  verv 
neceasaiy,  that  the  auctioneer  should^  f 
declaration,  or  at  least  give  a  formal  ceX^te 
netting  forth  the  facts  in  connection  thefewah  ' 

(B)  Advertisement. 
(1)  In  Newspaper. 

109.  Theoretically  speaking,  the  morteagee- 
vendor  IS  not  bound  to  advertise  the  saX  the 

ment.  But-still  theoretically  speaking-he 
^ay  do  so  in  the  exercise  of  his  discreti^n^  and 
his  expenses  both  in  inserting  the  advertisement 
and  by  way  of  law  fees  to  solicitor  or  cou^" 
settling  Its  form  will  be  allowed  him." 

110.  Indeed  in  practice  it  is  exceedingly  un- 
safe to  omit  advertising,  which  is  taken  to  l^  one 
of  the  exertions  which  a  mortgagee  actin/?n 
good  faith,  should  put  forth  towafdf the "eZin" 

^.VathUon  V.  Clark.  IH  J„r    1020 
^arth  V.  Storton,  75  HI.  621.    ' 
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of  a  good  price  for  the  land  he  is  Melling."    "  He 

himself  admits  in  his  cross-examination  that  he - 

never  advertised  the  property,"— such  is  one  of 
the  chief  grounds  for  suspecting  the  propriety 
of  a  sale,  set  aside  by  Mr.  Vice-Chancellor 
Mowat."  In  Richmond  v.  Evans/*  we  find  the 
following  uncompromising  statement  on  this 
question:—"  It  is  the  ordinary  course  before  a 
sale  by  auction  to  give  every  publicity  to  it  by 
advertisement  in  the  newspapers  and  by  hand- 
bills; I  should  almost  have  said  it  is  the  invari- 
able practice.  I  think  the  sale  in  question  i&.  the 
only  exception  that  has  ever  come  under  my 
notice.  It  is  the  course  of  this  Court  and  prac- 
tice of  everyone  who  desires  to  get  the  best  price 
that  can  be  gotten  for  the  property  to  be  sold. 
It  was  hardly  necessary  to  shew  jvidence, 
what,  however,  has  been  shewn  in  thi.  case,  that 
persons  would  have  attended  the  sale  as  bidders 
if  they  had  heard  of  the  intended  sale." 

111.  As  to  the  contents  of  the  advertisement,  cont«nta. 
little  said  will  suffice.  It  is  not  usual,  where 
notice  has  been  previously  given,  to  name  the 
mortgagee-vendors;  indeed  in  the  case  of  loan 
companies  this  is  very  seldom  done,  lest  the 
prominence  of  their  names  in  the  unpleasing 
sequel  to  a  loan  unrepaid  might  lessen  the 
temptation  to  become  their  borrowers.  Neither 
is  it  necessary  to  publish  the  property  under  a 
fuU  registry-office  description;  it  is  sufficient  if 
it  identifies  the  property  with  that  conveyed  in 
the   mortgage    and    described    in    the    notice. 


■  M 


"See  Thompiton  v.  Holman,  28  Grant,  35. 
"Latch  V.   Furlong.  12  Grant,  308. 
••8   Grant.   r>08. 


mm 


90 


muiL 


POWtR  or  SALE. 

Instead  of  long  technical  descriptions  thuc  may 
fatigue  the  public,  it  is  found  the  better  plan  to 
emunerate  the  improvements  and  advantages  of 
the  subject  of  auction.  Moreover,  it  is  not  the 
custom  to  state  the  terms  of  sale,  or  even  that  it 
IS  subject  to  a  reserved  bid ;  the  more  economical 
method,  being  to  put  as  little  as  may  be  in  the 
advertisement  that  will  not  tend  to  the  allure- 
ment of  bidders.  It  is  well,  however,  to  fence 
oneself  in  against  all  attempts  to  hold  stiffly  to 
the  advertisement  as  being  a  formal  contract; 


ii 
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T)m«Mid 
place  of 
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and  so  to  add  a  reservation  such  as:  xui 
further  pax-ticulars  and  conditions  of  sale,  apply 
lO,  etc. 

112.  The  time— that  is  year,  day  of  the  month 
and  week,  and  hour  of  the  day,"  and  the  place 
specifically,  should  be  carefully  and  consistently 
set  forth  in  the  publication  and  adhered  to  on  the 
day  of  auction."  Blunders  such  as  pinning  a 
wrong  week-day  to  the  day  of  the  month,  or 
proclaiming  the  sale  for  a  Sunday,"  or  appoint- 
ing it  for  a  place  that  turns  out  unavailable  for 
the  purpose,"— such  blunders  may  sometimes  be 
repaired  by  a  postponement  (for  say  a  week) 
correctly  advertised;  or  where  advertisement 
was  stipulated  in  the  instrument,  perhaps  much 

■See  Mrier  v.  ifeier,   (Mo.)  16  S    W    '23 
than  onr  judprs  would  be  unless     amaRe  wore  proved 

be  ::^'^to:^^%}^^'^Vi'^^^'>%r " '"''"''  -^ 

X,*"?,?,!\-7Cz'     ^;'-";^,?'  ^J'.'H'^i''-.^"'^'?"-  'Tex.)  14  R.  W.  1061 
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better  by  beginning  the  publication  over."  In 
any  case  the  test  of  a  fatal  blunder  in  the  adver- 
tisement is, — according  as  the  sale  is  future  or 
past, — will,  or  did  it  deceive  anyone.** 

113.  Objection  has  sometimes  been  taken  to  wh»i  in- 
a  sale  because,  so  it  was  alleged,  it  was  proceeded  b^twMn 
with  after  too  great  an  interval  from  notice  or  moot  »i.d 
advertisement.    Now  it  may  be  observed,  that  it 

is  not  the  temper  of  the  courts  to  be  too  exacting 
about  lapse  of  time  after  notice  given.  In  one 
case  a  six  months'  notice  was  given  in  July,  1853, 
and  a  valid  sale  held  in  May,  1857."  But  an 
advertisement  must — in  the  nature  of  things— 
not  be  a'\)wed  to  cool  before  sale  takes  place; 
otherwise  ;he  object  of  advertising  is  frustrated, 
and  a  useless  ex];iense  has  been  loaded  on  the 
estate.  What  would  be  the  extreme  limit  after 
which  the  memory  of  the  public  would  be  taken 
to  have  lost  hold  of  the  coming  sale  has  not  been 
fixed,  and  would,  in  each  case,  depend  on  the 
nature  of  the  property  and  the  public  to  whom 
the  particular  advertisement  appeals.  It  has 
been  held  that  the  sale  need  not  be  within  a  week 
after  the  last  insertion; "  but  iii  ordinary  cases 
it  would  not  be  prudent  in  a  vendor,  or  fair  to 
his  mortgagor,  to  allow  more  than  a  fortnight  or 
three  weeks  to  elapse  from  such  last  publication. 

114.  Many  of  the  observations  already  made 
concerning  the  publication  of  notice  are  applic- 
able to  this  matter  also,  both  as  to  the  choice 

"Sep  Jones  1931;  alfs  Wolff  v.  Vard.  16  S.  W.  161. 
'^  Bacon  v.  Sorthtccttcrn,  131  I.  S.  25S. 
»J/e«fr#  V.  Brotcn,  9  Jnr.  N.  S.  958. 
"Atkinton  v.   Duffy,  16  Minn.  45. 


11 

i 


R' 


■M' 


i  • 


1 


If  II 


M« 


92 

■Mttau 
U4.U8. 


Decl*n- 
tion. 


POWER  OP  SALE. 

of  papers,  their  issues,  circulation  and  the  rest, 
and  as  to  the  necessity  of  care  in  not  cutting 
too  closely  any  stipulated  period  of  time.  It  is 
usual  to  prove  the  fact  of  publication  by  a 
declaration  of  the  solicitor  or  other  person  who 
attended  to  the  same. 

(2)  Posters  or  Handbills. 

115.  Another  method  of  advertising— which 
likewise,  is  sanctioned  by  the  practice  of  the 
Court  m  these  matters,  (by  which  practice  it  is 
always  safe  to  be  guided),-is  by  the  distribution 
and  posting  up  of  handbills  and  posters."   These 
are  usually  affixed  to  the  premises  to  be  sold 
and  to  the  dead  walls  of  the  town  or  locaUty 
How^any  where  the  sale  is  to  be  held.    How  many  of  them 
IS  a  matter  of  discretion;  a  hundred  of  them  is 
ample ;  but  it  seems  seventy-five  or  even  fifty  will 
not  be  thought  too  few."    Frequently,  also,  it 
will  happen  that  the  good  to  arise  from  posters 
in  the  town  wherein  lie  the  premises,  would  be 
very  inconsiderable  in  the  way   of   attracting 
bidders—for  instance,  where  an  expensive  fac- 
tory property  is  being  offered,  or  a  property 
quite  out  of  the  ordinary  line  of  requirements 
of  those  who  would  be  likely  to  see  the  posters 
where  they  are  affixed.    In  such  case  the  money 
that  would  be  spent  for  placard  and  bill-poster,' 
had  better  be  spent  in  judicious  advertising  in 
papers  that  will  more  likely  bring  a  return  on 
De«i.ra.    the  day  of  auction.    It  is  usual  to  take  and  pre- 
oiii.pcter.  serve  evidence  of  the  posting  of  bills,  in  the  form 
of  a  declaration  by  the  bill  poster. 

"  Thompson  V    Holman,  2.S  Orant  35. 
''Chtlton  V.  Brooks,   (Md.)    16  Atl.  273. 
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(3)  Notice  of  Sale  to  Interested  Parties. 
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116.  Where  there  are  subsequent  incum- 
brancers and  execution  creditors,  even  though 
there  be  no  provision  for  notice  in  the  mortgage 
instrument,  and  apart  from  the  necessity  or  non- 
necessity of  notice  of  intention  to  sell,  it  is  still 
debatable  whether  the  mortgagee-vendor  has 
done  his  proper  duty  in  the  direction  of  realizing 
a  fair  price,  when  he  has  not  given  to  such  inter- 
ested parties,  in  some  form  or  other,  notice  of 
the  time  and  place  of  auction,  so  as  to  enable 
them  to  bid  if  so  disposed.  Doubtless  the  act  of 
advertising  will  raise  a  strong  presumption  of 
such  parties  being  sufficiently  informed,  yet  it  is 
the  custom  of  laany  solicitors  to  make  doubly 
sure  by  mailing  to  all  interested  parties  (and 
sometiioaes  by  registered  post)  copies  of  the 
advertisement  or  posters."    And  this  method  of  Eitoptjei 

11  -L  i.T-     '•y  notice 

attracting  attention  to  the  sale  may  have  tne  of  auction, 
further  virtue  of  estopping  the  parties  who  are 
thus  notified,  from  springing  to  their  feet  after 
the  sale  and  objecting  to  advertisements  and 
other  proceedings  that  they  had  sanctioned  by 
acquiescence." 

(C)  Conditions  of  Sale:  Sale  by  Lots,  etc. 

(1)  Depreciatory  Conditions. 

117.  It  is  hardly  requisite  here  to  add  a  whole 
chapter  on  the  subject  of  conditions   of   sale, 

wgee  recent  case  of  Ritchie  v.  Judd,  (111.)  27  N.  E.  682,  for 
discussion  <if  failurt-  to  give  personal  notice  to  the  mortg.igor,  of  a 
Bale  on  published  notice. 

-Ferrand  v.  Cliiu,  1  Jur.  265. 
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Mcujn.  Which  is  a  branch  of  law  that  has  been  very  fully 

treated  in  a  great  many  works  on  Real  Property 

and  Conveyancing.    It  is  proper,  however,  to 
advert  to  a  long  time  infirm,  and  now,  to  all  pur- 
poses, dead  application  of  trust  law  to  the  duties 
^pr^^.  Of  a  mortgagee-vendor.    It  was  commonly  said 
difon.     that  too  stringent  or  -  depreciatory  "  conditions 
of  sale,  being  calculated  to  lessen  the  price,  were 
good  ground  of  objection  to  the  validity  of  a 
sale     The  courts  exhibited  considerable  caution 
in  the  application  of  this  doctrine,  and  required 
a  strong  case  before  they  would  interfere.    Thus 
where  the  power  provided  for  the  sale  "  together 
or  m  lots,  and  subject  to  such  special  or  other 
conditions  of  sale  as  the  mortgagee  should  think 
ht ;    and  there  was  a  condition  of  sale,  that  the 
title  was  to  begin  in  1840,  (the  sale  being  in 
1855),  and  that  all  recitals  in  instruments  15 
years  old  were  to  be  taken  as  proved,  and  that 
the  purchaser  was  not  to  require  evidence  as  to 
the  Identity  of  the  parcels-in  this  case,  in  view 
of  the  facts,  the  court  declined  to  say  that  the 
conditions  were  more  stringent  than  the  state  of 
title  demanded." 

118.  It  is  now  our  common,  almost  matter 
of  course,  condition  that  in  case  of  any  objection 
winch  the  vendors  shall  be  unable  or  unwilling 
to  remove,  the  vendors  shall  be  at  libertv  to 
rescind  the  sale  and  return  the  deposit  without 
interest,  notwithstanding  any  steps  taken  lo 
clear  up  the  objections.  It  was  this  clause  in  the 
conditions  that  brought  forth  from  the  bench 
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certain  considerations  of  the  scope  of  that  doc-   smuob 
trine    of    depreciatory    conditions,    that    may  -""' 
properly  be  quoted  here  without   apology    for 
their  length; — 

*'  Now  it  is  said  that  that  condition  is  depre-vice- 
ciatory — that  its  tendency  is  to  operate  in  twoKJodwl'"' 
ways.  First  of  all,  its  tendency  is  to  diminifch  menV"*^*^' 
the  number  of  i)ersons  who  will  be  willing  to  bid ; 
and  secondly,  even  to  those  persons  who  do  come 
and  are  willing  to  bid,  it  will  be  an  inducement 
not  to  give  so  high  a  price  as  they  would  if  such 
a  condition  were  not  imposed.  Now  that  is  the 
way  in  which  the  condition  is  said  to  be  depre- 
ciatory. *  *  It  does  not  follow  that  certain 
conditions,  the  effect  of  which  would  be  that  you 
realize  the  utmost  at  the  .^  ^e  are  therefore 
always  necessarily  the  best  for  tL  mortgagor; 
for  the  conditions  may  be  such  that,  after  selling 
for  what  is  a  good  price,  you  may  incur  immense 
expense,  and  after  all  fail  in  enforcing  that  con- 
tract, which  would  be  to  the  detriment  of  the 
mortgagor  or  the  person  interested  in  the  sale. 

*  *  It  (the  condition  in  question)  is  a  very 
ordinary,  reasonable,  wise,  cautious,  and  a  pru- 
dent clause  for  an  absolute  owner  to  introduce 
when  he  is  selling."  *  *  It  is  an  improper 
condition  '*  if  it  tends  to  the  detriment  of  the 
mortgagor,  as  it  would  tend  to  the  detriment  of 
an  absolute  owner;  but,  if  it  would  be  prudent 
in  an  absolute  owner,  it  is  not  imprudent  as 
regards  a  mortgagor.  *  *  If  you  consider  for 
a  moment  every  condition  which  tends  to  put 
any  fetter  upon  a  purchaser  which  he  would 
not  be  subject  to  without  it  is  a  depreciatory 
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.  condition.  *  *  But  admitting  that  its  ten- 
dency, giving  due  meaning  to  the  word  '  ten- 
dency,' is  to  deter  purchasers,  and  that  its  ten- 
dency is  to  deter  individuals  from  bidding  so 
high  as  they  would— admitting  that  it  is  not  so 
depreciatory  as  to  be  improper,  provided  it  is, 
upon  the  whole,  a  prudent,  wise  and  proper 
thing-when  an  absolute  owner  is  seUing,  it  is 
therefore  prudent  and  proper  with  respect  to  the 
sale  of  the  property  of  these  mortgagees."" 

119.  Let  us  note,  in  passing,  that  this  clause 
as  to  rescission  does  not  give  so  absolute  an 
option  to  the  vendor,  as  its  face  would  war-^nt. 
It  is  necessary  that  he  should  give  the  purchaser 
the  right  to  waive  his  objections."  Nor  is  it 
open  to  the  vendor,  in  the  face  of  insuperable 
objections,  which  he  knowing  yet  does  not  dis- 
close, to  put  the  purchaser  to  trouble  and  expense 
—and  when  found  out  by  thoFe  objections,  then 
by  the  aid  of  a  rescission  clause,  to  pick  the  lock 
of  his  agreement.** 

64  v.  c  19,  120.  Attention  may  profitably  be  drawn  to 
the  provisions  of  the  recent  Act,  54  Vict.  c.  19,  s. 
8.  By  that  Act  no  sale  by  a  trustee— which  is 
made  to  include  a  trustee  by  construction  or 
implication  "-shall  be  impeached,  on  the 
ground  that  the  conditions  *'  were  unnecessarily 
depreciatory,  unless  it  also  appears  that  the  con- 
sideration for  the  sale  was   thereby   rendered 

V  n  "  ^"i^"*^  \^  ^7««*a6?f.  4  Jur.  N.  S.  1214.     Sir  R.  T    Kinderelev 
\.C.:    but  spe  Dance  v.  Ooldringham,  L.  R.  8  Oh    App."  902  ^• 

See  Re  Jackton  v.  Oakthott,  L.  R.  14  Ch    D   851 

gate^lTMrj^'"  ""■  *''""'*'  ^-  ^   •■  ^'^'  ^   ''^^-  ^^"'We  v.  Uol- 

"  Spc    2.     The  principal   provisions  of  the  Ontario   StatiitP   arc 
tak..n  from  the    (Imp.)   Trustee  Act,  IHSH,  51  &  52  v"et.  c^ 
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inadequate,"  or  after  conveyance  executed,  ren- 
dered inopeiative  as  against  the  purchaser  (who 
himself  is  debarred  this  pet  objection),  unless 
collusion  appears.  Now,  as  it  was  only  through 
the  door  of  trusteeship  that  this  vexation  came 
upon  the  mortgagee,  it  is  perhaps  only  fair  that 
by  that  egress  it  should  likewise  depart.  For 
the  rest,  the  duty  and  right  of  the  mortgagee  in 
this  regard  is  still  best  expressed  as  above  stated, 
to  the  effect  that  whatever  conditions  would  be 
availed  of  by  a  prudent  owner,  of  these  also  a 
mortgagee  is  entitled  to  the  use  and  benefit. 
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(2)  Sale  by  Lots. 

121.  Whether  the  property  had  better  be  put  saie  by 
up  in  its  entirety,"  or  offered  in  separate  lots,  '"'* 
is,  under  ordinary  mortgages,  matter  of  dis- 
cretion in  each  case."  As  the  sale  of  a  portion 
under  power  is  no  release  of  the  remainder  from 
the  mortgage."  it  is  open  to  the  mortgagee  to 
sell  the  land  by  distinct  parcels,  either  all  at  one 
auction,  or  some  now  and  others  again,  until  the 
debt  be  extinguished.  Possibly  even  it  might  be 
a  ground  for  complaint,  cutting  to  the  root  of 
the  sale,  that  a  property  was  improvidently,  or 
against  the  spirit  of  the  power,"  put  up  in  the 
aggregate,  which,  if  sold  in  lots,  might  have 
brought  handsome  prices."    Thus  a  mortgagee 

"  Mortgagee  may  advertise  whole  property  for  sale  even  where 
't  '»  likely  a  portion  would  suflSee ;  Cleaver  v.  ilatthewa  (Va.).  ?. 
S.  E.  430. 

*»Cf.   Lovcland  v.  Clark,  18  Pac.  544. 

"Goirland  v.  Oarbutt,  13   Grant,  578. 

"Hull  V.  Kiiiff,  38  Minn.  349. 
-  -nr"  ^"^  Richmond  v.  f?mn.-  .S  nrant,  ^"i.  P.«t  we  Adams  v.  Scott, 
I  W.  R.  217:  see  also,  for  late  cases  in  American  law,  Stockmcuer 
V.  Tohin.  11  Sup.  Ct.  Rep.  (I'.S.)  .nw ;  Larkin  v.  Bronty,  30  N.  Y. 
S.  R.  870:  Harris  v.  CrereUng.  (Mich.)  4."  X.  W.  8.T :  Holmm  v. 
Turners  Falls  L.  Co.,   150  Mass.  535;  Bogarth  v.  Largent,  128  111. 

L.P.S.— 7 
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SMttou  who  under  a  power  of  sale  without  previous  en- 

■ quiry  of  any  kind,  put  up  for  sale  by  auction 

and  sold  in  one  parcel  a  farm  and  two  shops  in 
a  village  nearly  three-quarters  of  a  mile  away, 
not  in  any  way  used  together,  was  held  liable  for 
the  difference  between  the  amount  realized  and 
the  amount  which  would  have  been  realized  had 
the  farm  and  shops  been  sold  separately:  Aid- 
rich  V.  Canada  Permanent  Loan  &  Savings  Co., 
27  O.  R.  548,  affd.  24  A.  R.  193.  But  see  Wilson 
V.  Taylor,  23  O.  W.  R.  359. 

122.  On  the  other  hand,  it  would  be  impru- 
dent to  sub-divide  property  where  the  severance 
of  portions  would  materially  injure  the  rest.*' 
Nor  is  it  necessary  or  wise  to  auction  undivided 
interests  where  the  whole  might  be  conveyed, 
although  to  so  convey  would  require  the  joint 
exercise  of  distinct  powers  of   sale   given   by 
different  instruments."    There  is,  howe -/er,  no 
fixed  rule  in  England  or  Ontario  for  or  against 
"  lump  "  sales."  A  mortgagee  of  timbered  lands 
cannot  sell  the  timber  separate  from  the  land: 
Stewart  v.  Rowson,  22  O.  R.  533,  nor  can  a  mort- 
gagee of  a  factory  property  sell  the  machinery 
apart  from  the  factory:  Re  Yates,  38  Ch.  D.  112; 
but  a  mortgagee  can  himself  cut  timber  and  sell 
it :  Brethour  v.  Brook,  23  O.  R.  658;  21  A.  R.  144. 

Woods^li?."  "''''*^  property:  Wihon  v.  Atlantic  d  R.  A.  Line,  2 

"Hiatt  V.  HiUman,  19  W.  R.  6JM. 

"Cf.  Adams  v.  Scott.  7  W.  R.  217.     For  contrarv  oraoripp  fol. 
bwed  in  some  American  Courts,  see  Po^^lev  v!  ^rown7l  B?ra.  fpa  ) 
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(D)  Terms  of  Payment. 
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(1)  Deposit. 

123.  One  of  the  most  ordinary  precautions  Depo«it  of 
taken  at  a  mortgage  sale  is  to  require  a  purchaser  ^°»*'°*°*- 
to  make  deposit  at  the  time  of  sale  of  a  per- 
centag;^  of  his  successful  bid.  The  conmaonly 
named  deposit  is  ten  per  cent. ;  the  same  being 
that  provided  for  in  the  standing  conditions 
under  which  sales  by  the  Court  are  held."  That 
there  is  no  arbitrary  rule  in  this  matter  may  be 
drawn  from  the  decision  in  Farrer  v.  Lacy," 
wherein  are  discussed  the  object  of  deposit,  what 
amount  may  be  fixed  and  whether,  once  fixed,  it 
may  be  altered.  The  decision  is  as  follows:— 
**  The  mortgagee  selling  under  his  power  of  sale 
had  power  to  fix  what  sum  he  liked  as  being  a 
reasonable  deposit.  He  did  fix  ten  per  cent., 
which  no  doubt  is  a  large  sum  when  the  purchase 
money  is  large.  The  deposit  is  intended  to  be  a 
guarantee  for  the  purchase  being  in  good  faith, 
and  that  the  sale  is  intended  to  go  on,  and  is 
likely  to  go  on  and  be  concluued.  If  he  had 
fixed  a  smaller  sum,  say  five  per  ceat.,  for 
property  of  this  character,  nobody  could  have 
said  that  the  mortgagee  had  gone  outside  his 
power  or  acted  improperly.  Having  fixed  ten 
per  cent.,  the  question  is,  why  was  it  reduced? 
*  *  In  other  words,  the  object  of  reducing  the 
deposit  was  that  a  person  that  could  not  other- 
wise have  bought  might  be  induced  to  bid,  and 
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"L.  R.  25  Chy.  D.  641. 
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possibly  buy  the  property.  That  -oems  to  me  to 
have  been  perfectly  reasonable  and  proper  on 
his  part." 

124.  Whether  it  is  proper  for  the  auctioneer 
or  other  agent  for  the  vendor  to  take  a  cheque  for 
the  deposit  instead  of  cash  "  was  also  much  dis- 
cussed in  the  same  case:  "  The  auctioneer  re- 
ceived instead  of  £1,000  in  cash  a  cheque  for  the 
amount  from  a  person  whom  he  did  not  know;  " 
and  that  cheque  not  being  paid,  the  sale  became 
abortive,  and  there  was  no  fund  to  provide  for 
the  costs  so  incurred.    *    *    By  the  evidence  it 
is  shown  to  be  the  universal  practice,  not  of 
owners  in  fee  only,  but  of   everybody   selling 
houses  or  land,  invariably  to  receive  the  deposit 
by  means  of  a  cheque.    There  are  obvious  rea- 
sons why  it  might  be  very  inconvenient  to  adopt 
any  other  course. ' '    This  case  was  appealed,  and 
from  the  judgments  approving  the  previously 
quoted   opinions,   we   may   with   profit   quote 
several  passages  that  throw  further  light  on 
these  questions  of  deposit.    "  Moreover,"  says 
Lord  Justice  Baggallay,"  "  I  am  not  prepared 
to  say  that  a  mortgagee-vendor   is   bound   to 
require  a  deposit  at  all  from  a  bidder;  for  it  is 
open  to  him  to  sell  by  private  contract,  in  which 
case  no  deposit  is,  as  a  general  rule,  required. 
No  doubt,  the  custom,  which  has  almost  the  force 
of  a  rule,  is  to  take  a  deposit  on  sales  by   uction, 
but  it  is  an  equally  prevalent  custom  to  take  a 


IST**  ?!*'''  provided  in  power,  and  announcement  at  auction  that 
sold,  silver _and  legal  tender  would  he  received;  ^ee  LoWhcc  V 

Of  ^n^inJ\j'V'*J"'^'^'''^'^'^^.  ""^  ofcfaining  references    (at  time 
or  auction)    as   to  the   purchaser. s  agent 

"/6.   L.   R.  31   Ch.   D.  42.  " 
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cheque  for  the  amount."    From  Lord  Justice  iMtkwi 

Bowen  we  have  the  following.    It  is  **  a  well 

known  proposition  of  law — that  an  agent,  for 
the  purpose  of  receiving  money,  has  not  an  un- 
limited authority  to  receive  payment  in  any 
mode  which  he  may  choose,  but  is  ordinarily 
deemed  to  be  intrusted  with  a  power  to  receive 
it  in  money  only ; "  in  other  words,  that  an  agent 
being  authorized  to  receive  a  bird  in  hand,  is  not 
authorized  to  receive  a  bird  in  the  bush.  But 
that  proposition  of  law  has  nothing  on  earth  to 
do  with  this  case,  the  only  question  to  be  con- 
sidered being  whether  what  the  plaintiff  Farrer 
did  was  reasonable  in  the  case  of  a  person  who 
was  acting  in  interests  other  than  his  own." 

125.  To  the  objection  that  the  taking  of  aESeotof 
cheque,  which  was  subsequently  dishonored,  ren-  '^'•''°°°' 
dered  the  sale  abortive.  Lord  Justice  Fry,  in  the 
same  case,  replied,  with  something  of  casuistry, 

that  this  was  not  true.  "  The  only  thing  it  did 
was  to  conceal  for  one  day  the  fact  that  the  sale 
was  abortive. ' '  In  this  latter  connection,  it  may 
be  noted  that  the  effects  of  a  dishonored  bill  or 
cheque,  in  the  direction  of  stopping  proceedings, 
were  considered  in  Wood  v.  Murton,"'  and  found 
to  be :  1st,  that  the  giving  of  the  bill  suspends  the 
remedy  by  sale  and  the  .  mning  of  the  notice; 
and,  2nd,  that  both  revive  when  the  bill  is  dis- 
honored. 

126.  Not  uncommonly,  the  deposit  is,  by  the  Deposit 
conditions  of  sale,  made  payable  to  the  vendor's  *i*oitor 


'"Cf.  Hortey    v.  Houuh,  3S  Md.  130.  which  provps  that  a  sale 
for  cash  does  not  necessarily  mean  cash  "  ou   the  nail." 
"47  L.  J.,  Q.   B.    D.   101. 
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Mjujj.  solicitor  a  practice  that  argues  some  confidence 
in  the  solicitor,  who,  in  rare  cases,  has  abused  it 
and  absconded.  A  complex  case  of  this  was 
Barrow  v.  Whiter  where,  in  a  sale  by  a  second 
mortgagee,  a  solicitor  had  so  absconded;  and  it 
was  vainly  attempted  to  make  accountable  the 
first  mortgagee,  who  had  joined  in  the  sale,  con- 
veyance, and  receipts  for  purchase  money. 

(2)  Credit. 

^?tu..r ,     ^2'^-  ^^-  Jo°es,  in  his  book  on  Mortgages, 
be^vn.   has,  in  effect,  stated  the  law  on  the  subject  of 
giving  credit  to  be  that,  where  credit   is   not 
expressly  authorized  by  the  instrument,  it  is  not 
permissible  for  the  mortgagee-vendor  to  give  a 
term  of  credit  for  a  greater  sum  than  the  amount 
due  him.    But  where  the  power  of  sale  provides 
for  a  discretion,--cash  or  credit,--that  discretion 
he  must  use  fairly,  but  may  sell  on  credit  wholly 
If  in  go<)d  faith  and  for  the  benefit  of  all  con- 
cerned."   This  is  in  the  main   a   correct   and 
reasonable  statement  of  the  law.    Undoubtedly 
the  absence  of  express  mention,  in  the  power, 
of  sale  on  credit  wiU  not  so  hobble  the  discVetion 
of  the  vendor  that  he  cannot  leave  a  portion  cf 

i^l^T!^'^  '"^''^^'  outstanding  on  mortgage." 
But  If  the  sum  for  which  the  land  is  sold  is 
greater  than  the  sum  secured  by  the  mortgage 
under  which  he  sells,  he  is  liable  to  pay  in  mfney 
the  surplus  to  the  owner  of  the  equity  of  redemp- 
tion, or  other  entitled  party.'" 

"2  John  &  H.  5.S0 

J^T^t^-^^:^-  t£*l  v^rt^.  92  N.  S.  142. 
V.  Maynard,  49  L.  J.   3,^  *  ^-  "•  *^-  ^-  ^7;   see  also  Bettyi 

"Bailey  v.  A:tm  Ins.  'co.,  10  Allen  2SG. 
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128.  By  good  foiiune  Mr.  Jones'  statement 

can  be  applied  to  Ontario  law  without  much  — 

modification.  Chancellor  Boyd  has  indicated  dh^nuon. 
the  scope  of  the  vendor's  discretion  in  these 
terms:—*'  The  cases  cited  "  shew  that  the  mort- 
gagee can  sell  on  time  imder  a  statutory  power 
of  sale  without  the  mortgagor's  consent,  pro- 
vided he  credits  the  price  as  cash.  The  reason 
is  that  he  can  deal  as  he  pleases  about  giving 
time  on  his  own  debt  and  if  as  to  any  surplus  he 
accounts  forthwith  to  the  mortgagor  and  pays 
him  cash,  that  removes  any  objection  on  the  part 
of  the  latter,  that  the  sale  should  have  been  a 
cash  sale.  If  the  mortgagor  consents  to  a  sale 
on  these  terms  he  is  precluded  from  claiming 
the  surplus  in  cash."  *  *  Without  a  distinct 
bargain  with  the  mortgagor  the  mortgagee  "  can- 
not cash  such  a  security  and  charge  the  mort- 
gagor with  the  expenses  and  discount."  It 
should  be  remembered  also,  in  such  cases  as 
these,  that,  where  the  transaction  is  yet  incom- 
plete, the  mortgagees  are  chargeable  only  with 
what  they  have  actually  received  from  the  pur- 
chaser;** and  mere  delay  in  closing  does  not 
come  to  be  giving  of  credit.**  And  in  general 
it  may  roughly  be  put  that  the  payment  of  the 
purchase  money  is  business  between  the  pur- 
chaser and  mortgagee,  and  is  no  concern  of  the 
mortgagor  so  long  as  he  obtains  the  credit  and 
benefit  of  the  amount  bid.** 

"  Davev  v.  Durrant,  1  DeG.  &  J.  553 ;  Tkurlotc  v.  Macke»on,  see 
lupra. 

"  Beatty  v.  O'Connor,  5  O.  R.  731. 

"Sonjfc  of  UppiT  Canada  v.    Wallace,  IG  Gr.  280. 

**8trother  v.  Law,  54  III.  413. 

"  Mciclurn  \.  Bast,  82  Ala.  022. 
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(E)  Postponement. 


But  vao- 
dor  UMjr 

dOM. 


^.p^  „  ^^-  T^ere  "  no  compulsion  upon  the  mort- 
gagee to  postpone  or  adjourn  the  sale  for  the 
sake  of  a  possible  increase  in  the  amount  bid,  the 
ru^e  being  that  if,  in  exercising  the  power  he  has 
acted  fcona  fide  and  taken  reasonable  precautions 
to  obtain  a  proper  price,  the  mortgagor  has  no 
redress  even  although  more  rr  .ft  have  ^en 
obteined  for  the  property  if  the  sale  had  been 

Ti?  T!"^;..  ^^  "''"^•^  *^«  ^«°t  ^f  bidders,  or 
a  highest  bid  very  much  below  the  true  value  " 
may  render  a  sale  at  the  time  advertised  an  im- 
possibility  or  impropriety ;  but  then  it  is  a  matter 
of  discretion  under  the  ordinary  form  of  power, 
whether  he  shall  adjoum  the  sale  or  sell  by  pn- 
vate    contract.    Nevertheless,    a  sale  may  be 
adjourned  mort  than  once  if  in  the  reasonable 
discretion  of  the  mortgagee  it  seems  fit  to  do  so." 
Where  it  is  adjourned,  the  tiir-^  and  pl...e  to 
which  adjourned  should  be  announced  on  the 
spot  and  advertised.    The  advertisement  while 

Thn,  uT"*^  '^  '°^°"*"  ^"  *b«  Previous  ones," 
should  be  accurate,  and  keep  to  the  date  and 

place  announced  at  the  time  of  the  postpone- 
(F)  Fairness  of  Sale. 

^^.      bona  fide  exercise  of  the  power  is,  of  course-as 

^acor.S*.''Ktrb'S)"'"'  ^  '''■  *  ^-  1  -°<J  1«2:   Warner  v. 

Mans.  llT'^Ze'onwZZ'  MHh'^'™"*  ^"'^ ■  ^^-  ^'°-*  ".  Simmon.    ^'V) 
Mass.  Clo;  Xre  seirbids       '=  ''""*™'  «'*"«•»<>«  v.  HaTo,' l\s 

;;ff«-A«rrf,   y.    FFoIme,.   IS    How    (X.Y  )    143 

'um'^J.f'sf'""''-  "7  Mas..  4k)    '         ' 
Maier  V.  Hun,  4  Dea.   (X.Y.)   loj;  Jones  3rd  ed.  1874. 
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stated  in  a  great  many  cases— on  the  vendor  as 
against  both  mortgagor  and  purchaser,  and  on  '^"^ 
the  purchaser  ms  against  the  mortgagor.  There 
are  certain  acts  and  combinations,  both  between 
the  vendor  and  others,  and  between  third  per- 
sons, which,  more  or  less,  go  to  the  fairness  of 
the  sale,  and  should,  therefore,  be  briefly  men- 
tioned here.  Some  of  these  acts,  such  as  bidding 
by  puffers  at  a  sale  without  reserve,  are  dealt 
with  in  the  Act  respecting  the  Law  and  Transfer 
of  Property."  In  the  same  Act  is  included  a 
definition  of  a  sale  without  reserve,  and  a 
direction  as  to  how  to  make  the  necessary  reser- 
vation. 

131.  Interference  with  the  obtainment  of  the  Ammn.. 
highest  possible  price  may  proceed  from  either  S^lhS 
the  vendor  or  the  purchaser.    It  does  not  seem  bidden, 
that  arrangements  by  the  purchaser  to  clear  the 
field  for  himself  are  always  ground  for  impeach- 
ing the  sale.    *•  It  is  settled  law,"  according  to 
Chancellor    Spragge,"    "  that    an    agreement 
between  two  persons,  both  of  whom  are  desirous 

of  purchasing  the  same  estate,  that  one  shall 
abstain  from  bidding  (receiving  therefor  a  valu- 
able consideration),  and  leaving  the  field  open 
to  the  other,  is  a  lawful  agreement,  and  the 
agreed  consideration  may  be  enforced." 

132.  Yet  there  may  be  other  and  less  innocent  Act.  of  the 
acts  of  the  purchaser  having  a  bearing  on  the^""*"*' 
fairness  of  the  sale.    Thus,  a  bidder  may  attend 

the  sale,  and  by  allowing  would-be  purcb  -,.  rs 
there  present  to  believe  that  his  intention  is  to 

"1  Oeo.  V.  e.  2').  S8.  47  to  fiO. 
"fompion   V.   Ura<kenridge,  28   Gr.   201. 
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«-!;».  purchase  for  the   benefit   of   the   mortgagor's 

family,  so  get  the  property  for  himself  or  for 

others  than  the  family.    It  seems,  however,  that 
if  it  was  not  through  him,  or  through  any  wrong 
or  act  of  his,  that  bidders  were  thus  misled  into  a 
charitable  supposition,  the  validity  of  his  pur- 
chase would  not  thereby  be  impaired."    Another 
and  more  objectionable  case,  is  where  the  pur- 
chaser, having  promised  to  make  an  advance  to 
the  mortgagor  or  some  one  acting  for  him,  in 
order  to  buy  in  the  property,  failed  him  at  the 
last,  and  subsequently  purchased  for   himself. 
In  such  a  case,  Vice-Chancellor  Spragge  thought 
that  there  was  *'  room  to  contend  that  there  was 
design  in  all  this;  that  the  whole  was  a  scheme 
to  obtain  the  land  for  himself  at  an  undervalue, 
m  which  case  there  would  be  the  element  of 
fraudulent  intent. "  -    Besides,  if  the  purchaser 
does  not  content  himself  with  tacit  appeals  to 
the  generosity  of  rival  bidders,  but  makes  plaint 
of  his  losses  and  so  forth,  he  will  not,  on  the 
sale's  being  impeached,  be  allowed  to  keep  his 
purchase." 

133.  A  secret  arrangement  by  the  mortgagee 
to  prevent  competition  at  the  sale,  whether  with 
the  object  of  having  the  property  bought  for  him- 
self, or  for  the  advantage  of  a  party  to  the 
arrangement,  is  manifestly  a  ground  for  im- 
peaching the  sale."  For  it  is  the  dutv  of  the 
mortgagee  to  do  all  acts  in  connection  with  the 

"Brown  v.  Fi»her.  9  Gr    423 
conte,  2"  ct^Cham'^mr^^"'  ^  «'•  ^'     '  "'  ""^  «««<"•  V-  Levis- 


Acts  of  the 
mort- 
gagee. 


'fcnner  v.  Tucker.  6  R.  I.  551  ;  of 
p.    4B4.  ' 

IT     'I'^^VP^^'^'L"-    ffcyvood.   129   Mass    401 
aunt,  2  O.  h.  R.  134;  4  O.  L.  R.  05.     ' 


ij.in-'n  on  Sale,  T.th  cd. 
.   also  Smith  v. 
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sale  with  the  view  of  obtaining  the  best  price  SMtiom 
under  the  circumstances.  But  an  agreement  "'^'°' 
that  a  third  person  shall  bid  a  certain  amount, 
witho^^  b  nding  the  hammer  at  that  figure,  and 
lea^  Liig  the  sale  -^pen,  will  not  invalidate  the  sale, 
eve  I  i*  the  thi  d  person  looked  over  the  mort- 
gagvt'.^  shoulder  and  supervised  the  notice  of 
sale."  Moreover,  if  a  third  person,  in  no  way 
cognizant  of  the  scheme  and  having  no  reason  to 
suspect  the  bona  fides  of  the  proceedings— the 
same  being  apparently  regular— should  inter- 
vene, and  have  the  premises  knocked  down  at  a 
smallish  figure,  probably  by  analogy  to  Brown  v. 
Fisher,  cited  above,  the  sale  would  stand;  and 
the  mortgagor  would  be  remitted  to  his  remedy 
against  the  vendor. 


134.  It  is  not  to  be  supposed,  however,  that  Buying  in 
every  avenue  of  profit  is  shut  to  the  mortgagee  J^.** 
by  the  responsibility  of  his  position.    It   has*^"*^' 
been  legally  sanctioned  in  him,  to  buy  in  at  a  dis- 
count a  second  mortgagee's   security,   without 
obliging  him  to  share  with  the  latter  his  know- 
ledge of  the  prospect  of  a  successful  sale  "—a 
line  of  conduct  that  would  hardly  be  favored  in 
one  who  could  be  fairly  deemed  a  trustee  for 
those  interested  in  the  equity  of  redemption. 


I 


(G)  Sale  by  Private  Contract. 

135,  The  commonly  used   forms   of   power  option  of 
speak  for  a  sale  by  public  auction  or  private  [-"no. 


'^  Ritrhie  V.  Judd.    (I!l.>    27  N.   E.   fi.fi2;   of.    SanU   Marin>i  v, 
Connolly,   (Cal.)  21  Pac.  1093. 

^'Dolman  v.  Nokes,  22  Beav.  402. 


auo- 
or 
private 
contract. 
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n^  contract."    To  this  effect  are  the  words  of  the 

larger  clause  in  the  Short  Form  Act,  wliich  are 

**  by  public  auction  or  private  contract,  or  partly 
by  public  auction  and  partly  by  private  contract 
as  to  him  shall  seem  meet."    Now,  let  it  be  re- 
marked   concerning    that    word    "or"    lying 
between  **  public  auction  "  and  "  private  con- 
tract," that  this  is  one  of  those  rare  cases  where 
judicial  intelligence  has  interpreted  from  *'  or  " 
a  simple  alternative.    For  in  Davey  v.  Durrani ^ 
where  a  power  was  so  limited.    Lord   Justice 
Turner  thus  postulated: ''  To  hold  that  the  mort- 
gagee was  bound  in  the  first  instance  to  put  up 
the  property  for  sale  by  auction  would  be  to 
limit  and  cut  down  the  power  giv^en  bv  the  deed, 
which  expressly  authorizes  a    sale    by    public 
auction  or  private  contract;  and  certainly  I  am 
not  prepared  to  hold  that  a  mortgagee  is  not 
justified  in  accepting  a  fair  offer  for  the  pur- 
chase of  the  mortgaged  property  until  he  has 
Contract   advertised  the  property  for  sale.""    To  go  a 
n£°'   ^*^P  farther,  it  was  decided  in  Major  v.  Wardr 
that  a  contract  for  sale  of  the  property,  although 
made  before  the  expiration  of  the  notice,  was 
not    therefore    invalid.    But    presumably    in 
Ontario  our  statutory  embargo  on  further  pro- 
ceedings while  notice  runs,  would  threaten  the 
validity  of  such  a  contract,  which  is  effectively 
a  very  strong  "  proceeding.""    At  any  rate  such 

1.,  J^^'!"''"''  "I"'-'    ''"''.'.'*'  auption   is  prescribed  there  cannot  be  snle 

*"]  DeO.  &  J.  rm. 
'' '>  llari'  r>ns. 


'10  K,lw.  VII. 
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contract  should  he  made  dependent  on  the  con-  iMtKuu 
tinuance  of  default  and  were  better  post-dated  "^"**- 


after  the  time  for  expiration  of  notice. 

136.  However  good  the  decision  stands  inReasow 
Davey  v.  Durrant— and  it  has  commonly  been  luctkln.'"* 
followed — yet  it  is  none  the  less  unsafe  to  sell  by 
private  contract  before  auction  attempted,  than 
it  was  before  that  cause  was  heard.  For  the 
burden  of  proving  the  sale  a  fair  exercise  of 
power  demands  visible  evidences  of  exertions  to 
obtain  a  good  price."  Now  there  can  be  no  more 
conspicuous  evidence  of  exertion  than  the  news- 
paper advertisements,  the  posters  on  the  dead 
walls,  and  the  declaration  of  the  auctioneer. 
When  the  efforts  so  evidenced  have  failed  in 
eliciting  bids,  then  the  subsequent  private  sale 
will  naturally  be  presumed  the  fairest  thing 
under  the  circumstances.  But  a  pr  -  te  sale — 
being  a  transfer  without  check  on  the  parties — 
while  theoretically,  perhaps,  not  to  be  set  aside 
for  less  inadequacy  of  purchase  m^uey  than  is  a 
public  one,  will  yet,  in  practice,  be  found  more 
difficult  to  maintain.  Very  probably  too,  while 
the  case  above  quoted  may  have  lost  nothing  in 
the  fifty-five  years  since  its  decision,  on  the 
other  hand  the  custom  that  seems  to  require 
abortive  auction  before  private  sale  may  in  the 
me -tutime  have  taken  on  something  of  the  force 
of  a  law,  and  is  not  to  be  deviated  from,  unless 
in  those  exceptional  circumstances  where  the 
property  is  manifestly  not  a  subject  for  auction, 

136'.  In  Smith  v.  Spears,  22  O.  R.  286.  it  was 
held  that  instead  of  selling  the  property  the 

**  Latch  V.  Furlong,  12  Grant  303. 
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JSHw  "^'^^'*S^&ee  might  exchange  the  s;r> 
^property.    This  decision  can  ver\ 


for  other 
il  be  ques- 
tioned, for  such  a  mode  of  procedure  would  de- 
prive the  mortgagor  of  an  accounting,  if  desired, 
and  to  the  balance  of  the  proceeds  of  sale,  if  any. 
The  case  is  at  variance  with  a  Manitoba  deci- 
sion: Winters  v.  McKinistry,  22  C.  L.  T.  213. 

(H)  Price:  Inadequacy. 

5u«r  ■^^^*  '^^^  principle  is  well  established  and 

tZnAoi  °^^^  scarcely  be  reiterated  that  it  is  the  duty  of 
sugpicion.  the  mortgagee  to  at  least  try  for  the  best  price 
under  the  circumstances.'"    So,  as  the  result  is 
often  taken  as  the  measure  of  the  actual  per- 
formance, an  inadequate  price  often  reflects  a 
shadow  on  a  sale.    Nor  need  the  inadequacy  pro- 
ceed from  what  for  distinction's  sake  has  been 
called  "  actual  "  fraud;  it  may  be  due  to  a  culp- 
able ignorance  of  the  value  of  the  subject  of 
sale,"  or  to  a  general  carelessness    for   other 
interests  than  one's  own."    Taking  fraud  in  a 
wide  sense  as  including  these  latter  faults,  as  well 
as  corruption,  or  collusion  with  the  purchaser,** 
we  may  then  say  that  under-value  without  fraud 
is  no  ground  for  relief."    And  speaking  gener- 
ally, if  a  mortgagee  selling  acts  in  good  faith 
and  in  compliance  with  the  terms  of  the  power 
the  sale  cannot  be  impeached:  Kennedy  v.  Be 
Trafford,  [1897]  A.  C.  180;  Huson  v.  Hadding- 

"  See  for  instance.  Orme  V.   Wright.  3  Jur.  19. 

"  TToV  V.  Vanderzie,  20  L.  J.  N    S.  358. 

■I  See  Latch  v.  Furhmg.  12  Gr.  203. 

"  Warner  v.  Jacob,  L.  R.  20  Chy.  D   221 
Oft-     i?<'."*'^«  V.  J/oi/narrf.  4fl  L.  .7.  380:  Hood  v.  Adam»,  12«  Mass 
20<;  Baa<yr  v.  Dal„    l  M,u.k.y   17.-,:   Botrman  v.  A.fc.  36  in.  Apn' 
M«,;%7-"*v  /^"P?/^",  <•)"•)  20  Atl.  1070;  Clark  v.  Si^milw   I'sO 
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'  stances. 


ton  Island  Quarry  Co.,  C.  R.  [1911]  A.  C.  338.  iMtioBa 

On  the  other  hand,  the  price  may  be  so  grossly  — '■ 

inadequate  as  to  amount  to  evidence  of  fraud,  Fraudu- 
i.e.,  the  sale  may  be  at  a  "  fraudulent  under- v*i3ue."  *'' 
value;"  there  may  be  a  "  gross  undervalue  such 
as  shews  either  actual  and  intentional  fraud  or 
gross  negligence  constituting  in  the  view  of 
equity  a  fraud  on  the  mortgagor."  *"  ^ 

138.  Indeed  an  inadequate  price  obtained  by  inade- 
a  mortgagee  on  sale  of  the  mortgaged  property,  l^t '''"" 
taken  in  conjunction  with  the  other  circum- 
stances of  the  case,  is  often  strong  evidence  of 
negligence  or  breach  of  duty  on  his  part.  This 
subject  has  received  very  careful  consideration 
in  Latch  v.  Furlong, ^"^  where  the  defendant  being 
of  the  view  that  "  all  he  wanted  was  to  get  the 
money  due  him  and  he  would  let  the  property 
go,"  was  not  sorry  to  accept  the  offer  of  one  Joy, 
the  first  that  was  made  him  and  which  he  acted 
on  without  troubling  himself  to  advertise  the 
property,"'  or  give  notice  of  sale.  The  price  thus 
received  about  covered  the  amount  due  him,  but 
was  far  below  the  value  of  the  premises.  Mr. 
Vice-Chancellor  Mowat  in  a  very  elaborate  judg- 
ment avoided  the  purchase — on  the  ground  that, 
being  under  obligation  to  act  as  a  prudent  owner 
would  and  prevent  a  sacrifice  of  the  property, 
the  defendant  had  acted  improperly.  The 
learned  judge  did  not,  however,  depend  entirely 

*  Davey  y.  Durrani,  1  DeG.  &  J.  535 ;  Latch  v.  Furlong,  tupra : 
Crawford  v.  Meidrum,  3  U.  C.  App.  3 ;  Oliver  v.  Court,  8  Pri.  165 : 
ThompBon  v.  Holman,  28  Gr.  35:  King  v.  Bronton,  122  Mass.  122. 
For  amounts  held  not  such  a  f^ross  inadequacy :  see  Stoffel  V.  Schoeder, 
62  Mo.  147;  Lallanre.  v,  Fiiher,  2  S.  E.  775,  (where  sale  for  ha'.f 
value). 

"12  Gr.  308. 
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on  the  inadequacy  of  price.  "  Had  the  mort- 
-  gagee  used  any  exertions  or  in  the  absence  of 
such  exertions  had  there  been  any  contrariety 
in  the  evidence  as  to  the  fairness  of  the  price,  I 
might  have  found  reason  to  hesitate  before  avoid- 
ing the  purchase."  On  the  whole  we  may  say 
with  Vice-Chancellor  Spragge: — "The  great 
undervalue  especially  when  taken  in  connection 
with  the  place  and  manner  of  conducting  the  sale 
are  matters  to  be  considered.'"* 

Rpn";^^""?''  /"*•"•  ^^T""-  2«0:  <•'•  fowler  V.  Taylor,  19  Wash.  L 
Kep.  131    (inadequacy  plus  unsuitability  of  hour)' 


CHAPTER  VII. 


PURCHASER  AND  CONVEYANCE. 
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(A)  Title  of  Purchaser. 

139.  It  seems  to  be  supported  by  authority 
that,  whatever  rights  the  hammer  of  the 
auctioneer  and  the  agreement  at  the  time  of  sale  ^e*v«tT 
may  give  the  purchaser  against  the  vendor  him- 
self, yet  the  auction  alone  does  not  vest  the  estate 
in  the  purchaser,  nor,  perhaps,  does  the  title  pass 
until  the  execution  and  delivery  of  the  deed  of 
conveyance.*  But  this  law  is  doubtful  enough,* 
and  can  be  relied  on  only  this  far,  that  the  power 
is  but  incompletely  exercised  until  the  purchaser 
has  his  deed;  whereupon  he  becomes  entitled  to 
possession,*  and  the  mortgagor,  if  still  seized, 
becomes  his  tenant  at  sufferance.*  In  a  recent 
Manitoba  case  it  was  held  that  the  power  was 
validly  exercised  by  the  entering  into  of  agree- 
ments for  sale  and  conveyances  were  unneces- 
sary: Campbell  v.  Imperial  Loan  Co.,  18  Man.  R. 
144;  8  W.  L.  R.  502.  The  title  is— as  far  as 
the  mortgage  goes  —  a  very  absolute  one,  the 
instruments  creating  and  effecting  the  power 
being,  as  it  were,  drawn  together  into  one  inden- 
ture, so  that  the  title  is  freed  from  all  incum- 

•  S^e   Tripp  V.  Jde,  3  R.   I.  51. 

/»,  X  ,  •^f"'*'"^  V.  Bairn.  ,S2  Ala.  622:  Durden  \.  X^heUtonc 
(Ala.)  !•  So.  1,«.  (where  it  was  held  that  the  equity  was  cut  off 
ny  sale,  betore  conveyance  eiF^uted). 

*  Lyd4it(r  v.  Poirell.  101   Mass.  "7. 

'Kinsley  V.  AnM,  2  (M^t.)  H^,,.  2n.  For  remefiy  of  purchaser 
wii.>re  mortgagor  collects  rents  after  sale,  see  Hatch  v.  .v'uite*  G4 
Xias!'.  30 1.  »      . 
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Lord  Com 

worth'* 

Act. 


MouoH  braiices  since  the  creation  of  the  power,"  and 
carries  all  rights  and  easements  then  appur- 
tenant when  the  power  was  given,  e.g.,  a  right  to 
light  over  an  iinnioilgaged  portion  of  the  \:  -o- 
IH^i-ty."  This  is  perhai)s  to  be  taken  with  an 
exception,  namely,  that  a  solicitor's  lien  on  the 
title  deeds  will  still  attach  after  the  property  has 
passed  from  his  client  by  sale  under  power/ 

140.  Several  questions  have  arisen  as  to  the 
extent  of  the  title  that  may  be  conveyed  under 
Lord  Cranworth's  Act."  It  seems  that  where 
the  security  is  a  deed  of  equitable  mortgage, 
there  is  power  in  the  equitable  mortgagees  to 
convey  the  dry  outstanding  legal  estate.'  Like- 
wise, under  a  mortgage  of  leaseholds  by  under- 
lease, there  is  power  to  sell  the  whole  of  the 
original  term." 

When  the  purchaser  is  recalcitrant  and  re- 
fuses to  complete  the  purchase,  an  action  by  the 
mortgagee  will— as  with  other  vendors- liu  for 
specific  performance." 


Specific 
perform- 
ance. 
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(B)  COXVEYANCE. 

To^»-hom        141.  The  conveyance  may  ordinarily  be  made 
•noemade.  to  the  purcliascr  or  whom  he  directs.    Thus,  in 
the  Short  Foito  Act,  the  power  is  "  to  convey 
and  assure  the  same  when  so  sold  unto  the  pur- 
chaser or  purchasers   thereof,    his   heirs   and 

'noolittle   V.   Leu-i»,  7  Johns.    (X.  Y.)    Ch    45 
^^^  *Buirs  Petition,   lo  Atl.   4!«.    Born   V.   Turn^.    [1900]    2  Ch. 

'  Gill  V.  Gamble.  2  Chy.  Chaw.  135 

rrorlt^,  ^- J'S*-  7  20-    (Ont.),  or  10  Edw.  VII.  c.  51.  part   U. 
(rep«»al«>d  in  Enclandi.  ,  »»    i   i  . 

lo'j*'  '^■<'{?"»"''  rf  Mcagher'g  Contract.   L.  R.  40  Ch    D.    508 
^^      lA,Td  Cranworth-s  .\ct.  s.-o.  15;   Hiatt  v.  Ilillman.  10  W.   H. 

"Spp  Phelpa  v.  Prothrro,  17  I,.  .7.  X.  S.  404. 
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assigns,  or  as  he,  she  or  they,  shall  direct  and 
appoint. ' '  Without  assum ing  responsibility  for 
this  grammatical  construction,  it  may  be  said 
that  the  power  is  wide  enough  to  cover  any 
appointee  or  assign  of  the  purchaser.  In  the 
event  of  the  purchaser  dying  in  the  interval 
between  sale  and  completion,  the  deed  might  be 
made  to  his  personal  representative,  as  repre- 
senting his  ♦*  heirs  and  assigns,"  i.e.,  to  his 
executor"  or  administrator.  If,  however,  the 
completion  were  delayed  beyond  one  year  from 
death,  in  that  case,  doubtless,  it  might  be  con- 
tended that  ,  would  vest 
the  right  to  the  conveyance  in  the  devisee  or  heir 
of  the  deceased. 

142.  As  to  the  contents  of  the  conveyance  cont«iu. 
under  power,  more  or  less  than  what  an  ordinary 
deed  should  contain,  the  first  requisite  of  the 
former  is  that  the  intention  to  sell  under  power 
should  be  manifested  in  the  words  of  the  instru- 
ment.'* This  is  usually  effected  by  recitals,  as 
to  which  it  is  sometimes  by  the  terms  of  the 
power  provided  that  the  deed  shall  be  evidence 
thereof;  for  otherwise  it  is  not,"  or,  at  most, 
prima  facie  evidence  thereof."  Attempts  have 
from  time  to  time  been  made  to  make  the  absence 
or  insufficiency  "  of  such  declarations  of  inten- 
tion to  use  the  power  a  ground  for  voiding  the 
sale.    As  in  our  own  case  of  Bartels  v.  Benson," 

"See  T.cioit  v.    Welh,  50  Ala.  198. 

"Pease  v.  Pilot,  49  Mo.   124. 

"Jonex,  5th  ed.  l^Ki;   Vail  v.  .Jacnhn.  0(2  Mo    13 

s.  2Va.'b;c.'&"d.)^''  '""''■  -""'• ""  ^^="  ^»"^-  ^""-  '••  ■•^• 

Irish  tllu^Ziil^m  lit""''''''^  ^'^'''  ""^  ^'^'''"  ^^"'^^'  "^ 

"21  V.  C.  R.  143. 
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when  the  court,  having  first,  by  dint  of  interpre- 
tation, construed  an  apparently  absolute  sale 
into  a  sale  under  mortgage,  thereupon  found 
fault  with  the  conveyance  as  being  executed  by 
the  vendor  as  owner  in  fee.  A  finer  point  was 
raised— though  not  successfully — in  an  Ameri- 
can case,  where,  -n  a  mortgage  to  partners, 
the  surviving  partner,  being  also  administrator 
of  his  deceased  fellow,  executed  the  power  of 
sale,  but  in  the  conveyance  omitted  to  describe 
himself  as  administrator.  The  omission  being 
made  ground  of  action,  was  held  not  to  invalidate 
the  sale.'*  It  seems,  moreover,  that  facts  that 
should  be  recited  in  the  conveyance  may  be 
proved  aliunde.'*  If  we  are  to  be  guided  by  our 
Canadian  case  of  Kelly  v.  Imperial,"'  which  has 
the  authority  of  the  Supreme  Court,  (Strong,  J., 
aissenting),  a  deed  following  an  irregular  fore- 
closure, and  merely  reciting  it,  may  be  a  suffi- 
cient exercise  of  power  of  sale. 

143.  It  was,  as  has  been  shown,  at  the  earliest 
sanctioning  of  powers  of  sale  also  established 
that  the  concurrence  or  signature  of  the  mort- 
gagor to  the  conveyance  was  neither  necessary, 
nor  exigible  by  the  purchaser."  But  the  fact  of 
the  mortgagor  joining  in  the  conveyance  does 
not  make  it  a  conveyance  of  the  equity  of  re- 
demption." or  prevent  it  in  any  way  from  being 
a    conveyance    under    power.    It    was    found 

'"•  Look  V.  Kenney,   I'JS   Mass.   2S4. 

"Allen  V.  De  Groodt,  Iti  S.  W.  41)4. 

»11   S.  C.  R.  ol6, 

*•  S»'o  Chapter  I.  supra. 

•"Alwnys  saving  the  opinion  of  Mr.  Ju.stice  Strong  in  Kelly  v. 
Imperial,  cited  above. 
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necessary,  recently,  to  omphasize  this  in  a  cast!  " 
where  the  agreement  boin^  for  a  conveyance 
under  power,  it  was  contended,  unsuccessfully, 
that  the  joining  of  the  mortgagor — to  obviate 
certain  defects  of  title — was  really  giving  the 
purchaser  what  he  had  not  contracted  for,  and 
therefore  broke  the  agreement.  On  the  other 
hand,  where  the  mortgagee  cannot  give  title,  the 
purchaser  is  not  bound  to  keep  the  matter  open 
until  the  mortgagee  has  secured  the  concurrence 
of  a  third  person." 

144.  The   case   of  a   lunatic   vendor  under  Lui»tic 
power  gave  some  trouble  in  the  English  case.  In  '"■'^"' 
re  Harwood'^  the  court,  while  directing  the  com- 
mittee to  sell,  yet  refusing  to  make  a  direction 

as  to  the  conveyance,  and  leaving  the  transfer  of 
the  legal  estate  to  be  dealt  with  under  the  Trustee 
Act,  1850.  But  probably,  in  Ontario,  the  pro- 
visions of  9  Edw.  VII.,  c.  37,"  when  complied 
with,  would  make  the  conveyance  by  the  com- 
mittee sufficient  and  valid. 

145.  Re  Parker  and  Beech's  Contract "  is  a  Ri^ht  to 
rather  complicated  case,  involving  the  right  of  J^^^ 
the  purchaser  to  demand  separate  receipts  where 
several  sets  of  mortgagees  join  in  a  sale  and 
execution  of  the  power — such  right  on  the  part 

of  the  purchaser  being  therein  regarded  by  the 
court  as  non-existent. 

'Re  Thompton  and  HoWt  Contract,  L.  R.  44  Ch.  D.  492. 
-  Forrer  v.  Nath,  35  Beav.  lt)7. 
»  L.  R.  35  Oh.  D.  470. 
^•Spcs.  11  to  16. 
"W.  N.  1887,  27. 
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(C)  Irregularities. 
(1)  Generally. 
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146.  Ai)ait  from  any  special  clause  for  the 
Howf.r    P»<»tecti(»u  of  the  purchaser,  the  court  will  hesi- 
W:J;"  tate— he  being  iuiiocent- before   setting   aside 
purchMer.  solc  UDdcr  powcr  on  account  of  irregularities, 
not  {unounting  to  fraud,  in  the  notice,  or  other 
proceedings.    While  the  matter  is  still    warm 
and  the  purchaser  may  readily  be  put  in  statu 
quo,  doubtless  the  right  of  the  mortgagor  to  have 
a  regular  exercise  of  the  power  is  paramount  to 
the  right  of  the  purchaser  to  have  a  good  bar- 
gain.   But,  when  the  purchaser  has  entered  into 
possession  and  expended  moneys  on    improve- 
ments, the  court  will  not— fraud  being  absent- 
set  aside  the  sale."    When,  however,  the  pur- 
chaser is  cognizant  of  any  irregularity,  he  cannot 
blink  it  and  afterwards  claim  the  indulgence  of 
the  court.    Thus,  in  Locking  v.  Ualsted;*  where 
a  solicitor  took  a  mortgage  from  his  client  for 
$200  of  which  only  $30  was  due  at  the  date  of  the 
mortgage,  and  went  ahead  to  sell,  and  the  plain- 
tiff being  the  purchaser,  objected  to  the  right  to 
sell— the  court  held  that  the   plaintiff,  having 
become  aware  of  the  vexatious  user  of  the  power, 
was  justified  in  refusing  to  complete  the  pur- 
chase, and  was  entitled  to    recover   back    the 
deposit  paid  by  him. 

(2)  Non-Inquiry  Clause. 
147.  It  is  a  frequent  precaution  to  insert   n 
the  mortgage  deed  a  proviso  relieving  the  pusr- 

X.  infra.'  '^""'^^  ""'  ""'""'•  "  '''''■  ^    ^-  '^'--     ^"'^  "*"•  '»'"»  f^^'i^'^^ 
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chaser  under  power  fr<  a  all  neccs.sity  for 
inquiry  into  the  validity  of  the  proceed iuj^.s.  In 
the  absence  of  hucIi  a  term,  the  mortj?agee  must 
prove  the  validity,  and  prove  it  by  some  b<!tter 
evidence  than  his  own  unsupported  declaration." 
The  discussion  of  such  j^rovisos  may  well  Im 
introduced  by  an  analysis  of  one  which  we  may 
find  in  the  judgment  of  Jessel,  Master  of  the 
Rolls,  in  Dicker  v.  Anyerstcin.*' 

*'  Now  comes  the  important  part: '  Provided "»•"• 
also,  and  it  is  hereby  agreed  and  declared  that 
upon  any  sale  purporting  to  be  made  in  pursu- 
ance of  the  aforesaid  power, ' — that  is,  not  a  sale 
made,  but  a  sale  which  purports  to  bo  made,  and 
therefore  the  parties  were  contemi)lating  that 
that  which  purported  to  be  a  sale  in  pursuance  of 
the  power  might  not  be  a  sale  at  all— that  is,  that 
the  power  would  not  be  really  exercisable — '  in 
that  behalf  the  purchaser  or  purchasers  shall  not 
be  bound  to  see  and  inquire  whether  either  of 
the  cases  mentioned  in  the  clause  or  provision 
lastly  hereinbefore  contained  has  happened,  or 
as  to  the  necessity  or  expediency  of  the  stipula- 
tions subject  to  which  such  sale  shall  have  been 
made  or  otherwise  as  to  the  propriety  or  expedi- 
-^ncy  of  such  sale,  and  notwithstanding  any 
impropriety  or  irregularity  whatsoever  in  any 
such  sale  ' — the  tcnn  '  such  sale  '  being  a  sale 
tturp('rting  to  be  made,  whether  really  made 
under  the  power  or  not — '  the  same  shall,  as  far 
as  roi^ards  the  safety  and  protection  of  the  pur- 
chaser or  purchasers,  be  deemed  to  be  within  the 

»  Hob»on  V.  Bell,  3  Jur.  N.  S.  190. 

"  1.  R.  3  Chy.  D    002.     Fol.  in  Campbell  v.  Imperial  Loan  Co., 
T^  Man.  U.  144;  8  W.   L.  R.  rm. 
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■•ouon.  aforesaid    power    in    that    behalf,'— that    is 

although  it  is  not  within,  it  is  to  be  deemed 

withm  it,  -'  and  be  valid  and  effectual  accord- 
ingly, and  the  remedy  of  the  said  W.  J.  K 
Angerstein  '—that  is  the  mortgagor—'  his  heirs 
or  assigns  in  respect  of  any  breach  of  the  clause 
or  provision  lastly  hereinbefore  contained,  or  of 
any  impropriety  or  irregularity  whatsoever  in 
any  sale  shall  be  in  damages  only.' 

"  That  which  cuts  down  the  exercise  of  the 
power  of  sale  in  the  case  of  no  money  being  due 
is  the  implication  which  is  attached  by  Courts  of 
Equity  to  all  mortgages  of  those  being  intended 
as  security  for  money  only;  when  the  monev  is 
paid  off,  of  course,  the  securitv  is  at  an  end,  knd 
no  power  given  ancillary  to  the  security  can  be 
any  longer  exercised. 

"  Where  we  find  provisions  which  rebut  that 
implication  as  between  the  purchaser  and  the 
mortgagor,  as  we  do  here,  there  is  no  occasion  to 
resort  to  any  such  doctrine,  because  the  obvious 
meaning  of  the  whole  transaction  is  that  the  pur- 
chaser is  to  be  safe,  if  a  bona  fide  one,  without 
makmg  any  inquiry.  If  the  mortgagor  loses  his 
estate  through  the  misconduct  of  the  mortgagee 
m  selling  when  he  has  not  the  right  to  sell,  his 
only  remedy  would  be  against  him  personally  for 
damages." 

148.  There  are  two  classes  of  such  protection 
clauses:  (1)  Where  a  sale  being  proper  the  pur- 
chaser is  relieved  from  inquiry  into  the  regu- 
larity of  the  proceedings ;  (2)  Where  in  addition, 
he  is  relieved  from  inquiry  into  the  propriety  of 
holding  a  sale  at  all,  or  into  the  existence  of 
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default.  The  clause  quoted  by  Jessel  is  of  the  i^JtioM 
stronger  sort.  Where  the  protection  of  the  — '■ — - 
clause  only  extends  as  far  as  the  first  named 
class,  then  the  purchaser  must  satisfy  himself 
that  default  has  breathed  life  into  the  power," 
but  under  the  latter  class  no  inquiry  need  be 
made  or  default  exist. 


149.  The  remedy  of  the  mortgagor  under  Remedy  of 
either  sort  of  clause,  where  for  instance,  thewror. 
stipulated  notice  has  not  been  duly  given,  is  by 
action  for  damages  against  the  mortgagee,  the 
court  having  no  jurisdiction  to  restrain  him  from 
selling  without  giving  the  required  notice." 
There  is  also  this  further  remedy,  namely  that 

the  mortgagor  may  attend  the  auction  and  bind 
the  purchaser  with  notice.** 

150.  The  protection   of   such  clauses   goes.  Effect  of 
indeed,  no  further  than  to  cover  a  bona  fide  pur- 1^^' 
chaser.    Generally  speaking,  either  where  the 
purchaser,  by  actual  notice  or  information,  knew 

of  irregularities  in  the  proceedings,  or  informali- 
ties; or  where,  on  the  face  of  the  instrument, 
there  is  required  some  condition  before  sale  that 
he  must  have  known  could  not  have  been  fulfilled, 
e.g.  the  eflBux  of  three  months'  default,  which 
time  had  not  passed  since  the  period  for  pay- 
ment," in  either  case,  the  purchaser  could  not 
take  benefit  of  the  right  of  non-inquiry.  "  If 
the  purchaser  knew  as  a  fact  that  those  things 
which  ought  to  be  done  had  not  been  done,  she 

"  See  Ford  v.  Heehy,  3  Jur.  N.  S.  1116. 

"Prichard  v.  WiUon.  10  Jur.  N.  S.  330.    See  further,  Chap.  X. 


hi 


•*./pnWn»  V.  Jone8,  6  Jur.  N.  S.  391. 
'Seliryn  v.  Oarfit,  L.  R.  28  Chy.  D.  283. 
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SMttMu  cannot  be  allowed  to  say  that  the  sale  was  regu- 

lar;  she  cannot  be  allowed  to  say  that  the  sale 

was  properly  made  in  exercise  of  the  power,  if 
she  knew  that  the  three  months,  which  were 
required,  had  not  passed.""  Thus,  too,  actual 
knowledge  that  proper  notice  has  not  been  given 
will  bind  the  purchaser;  and  not  only  may  the 
sale  be  set  aside,  but  perhaps  even  the  mala  fide 
purchaser  be  brought  to  an  account  of  his  posses- 
sion," and  a  purchaser  is  not  precluded  from 
shewing  defects  in  the  exercise  of  the  power  of 
sale  and  from  refusing  to  complete  where  such 
defects  are  fatal  to  the  exercise  of  the  power: 
Life  Interest  and  Reversionary  Securities  Cor- 
poration V.  Hand-in-Hand  Fire  and  Life  Ins. 
Society,  [1898]  2  Ch.  230;  Re  Martin  &  Merritt, 
3  O.  L.  R.  284. 

151.  Jenkins  v.  Jones  "  is  a  case  on  this  sub- 
ject. There  the  mortgagee,  after  the  tender  of 
his  debt,  having  sold  under  power  to  a  purchaser 
aware  of  the  struggle  to  redeem,  the  court  set 
the  sale  aside,  declaring  that  a  purchaser  who 
buys  with  knowledge  of  circumstances  sufficient 
as  against  a  mortgagee  to  invalidate  the  sale, 
becomes  a  party  to  the  transaction,  and  is  not 
protected  by  the  proviso  that  the  purchaser  need 
make  no  inquiry."  The  terms  of  the  mortgage 
may  go  yet  a  step  further  in  providing  that 
express  knowledge  will  not  affect  the  sale,  but 
that  the  sole  remedy  will  be  by  damages;  for 

•*  Ih.    See  also  re  Ifartin  and  Merritt,  3  O.  L.  R.  2S4. 
"Parkingon  v.  Hanbury,  1  DpG.  &  Sra.,  143. 
"6  Jiir.  N.  S.  301. 

"Sw  Thomas  v.  Davie,  9  W.  R.  Wl,  for  effect  of  right  of  tenant 
DPiDg  known  tr  purchaser. 
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such  a  provision  is  strictly  within  the  contractual  smuom 
rights  of  the  parties.*"  — '■ — - 

(3)  Solicitor  for  both  Parties. 

152.  Reference  may  here  be  made  to  a  cir- solicitor 
cumstance  which,  as  often  as  it  arises,  not  only  ^nxw. 
may  be  a  source  of  irregularities  or  unfairness 

in  the  sale,  but  is  also  likely  enough  to  affect  the 
purchaser  with  notice  of  any  irregularities  that 
may  exist.  This  circumstance  is  the  fact  of  one 
solicitor  acting  both  for  the  mortgagee-vendor 
and  for  the  purchaser.  '*  Solicitors  thus  acting 
place  themselves  in  a  situation  of  great  embar- 
rassment, and  such  a  state  of  circumstances 
requires  strict  investigation;  for  while,  on  the 
one  hand,  as  acting  for  the  mortgagee,  the 
solicitor's  duty  was  to  obtain  the  best  price;  on 
the  other,  as  acting  for  the  purchaser,  he  would 
try  to  get  the  property  at  the  least  price."" 
Similarly,  too,  there  may  be  complications  where 
the  same  real  estate  broker  acts  for  two  parties. 
As  in  Ritchie  v.  Judd**  the  mortgage  security 
was  in  the  hands  of  the  broker  foi  collection, 
and  the  mortgagor  also  placed  the  property  in 
his  hands  for  private  sale;  failing  which  sale, 
the  broker  sold  under  power,  and  was  held  not 
incompetent  thereto  from  the  sale  being  any 
breach  of  trust. 

(D)  Purchase  by  Particular  Persons. 
(1)  Charities. 

153.  There  has  not  been  displayed  any  greatsaietoa 
or  peculiar  leaning  on  the  part  of  the  courts  iii'"""^- 

*Spe  Prickard  v.  Wilton,  10  Jur.  X.  S.  330;  Crant  v.  Canada 
Life.  2r>  Gr.  256. 

*'.rone»  V.  Matthie.  11  Jur.  f)04. 
"  (III.)   29  N.  E.  6S2. 
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•jouoa.  favor  of  a  charity  as  a  purchaser  under  power 

of  sale.    Thus,  the  generosity  of  the  mortgagee 

in  agreeing  to  sell  a  site  to  a  charity  at  a  valua- 
tion, and  to  give  the  price  to  the  charity,  was  no 
more  appreciated  than  as  a  reason  for  declaring 
it  an  invalid  sale  under  power."  The  doctrine 
that  a  man  should  be  just  before  he  is  generous 
applies  with  unabated  force  to  this  sort  of  pro- 
ceeding. 

(2)  Second  Mortgagees. 

154.  There  is  no  rule  in  equity  precluding  a 
second  mortgagee,  or  other  puisne  incumbrancer, 
from  purchasing  at  a  sale  under  power  held  bv 
the  first  mortgagee;  nor  from  acquiring  by  sucli 
purchase  no  less  absolute  a  title,  as  again.st  the 
moi-tgagov,  than  would  a  stranger."    Nor  is  he 
in  any  worse  position  than   a  stranger   as   to 
getting  the  property  at  an  undervalue ;  nor  again 
will  it  matter  if  his  own  mortgage  be  in  the  form 
of  a  trust  for  sale,  or  if  he  himself  be  in  actual 
possession  when  the  sale  is  held."    Parkinson  v. 
Hanbury;*  is  either  not  to  be  taken  as  an  excep- 
tion, for  there  the  second  mortgagee   was   not 
simply  a  mortgagee,  but  the  equity  had  been 
conveyed  to  him  on  trust  for  sale  on  default  in 
payment  of  his  debt;  or  if  it  does  conflict  with 
the  later  case  above  cited,"  as  to  a  trust  deed 
being  material,  it  must  be  taken  to  be  hereby 
overruled. 


"Davy  V.  Durrant,  1  DpG.  &  J.  535. 

♦•  Kirkwood  y.  Thompson.  2  DeG.  J.  &  S.  CIS 
*•  2  DeG.  J.  &  S.  450 :  23  W.  R.  331. 
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155.  The  following  vigorous  declaration  on  Metton 


be   found   in   Watkins   v. 


180. 


this  question  is  to 
McKellar":  "  The  proposition  that  the  defend- KJSL' 
ants,  being  mortgagees,  were  incapable  of  acquir- 
ing an  absolute  interest  in  the  property  in  ques- 
tion, proceeds,  I  suppose,  upon  this  that  a  mort- 
gagee is  a  trustee  for  the  mortgagor,  and  in- 
capable, therefore,  of  dealing  with  the  estate 
for  his  own  benefit.  That  a  mortgagee  is  a 
trustee  for  his  mortgagor  in  some  sense  of  that 
word,  cannot  be  denied;  but  that  he  is  not  a 
trustee  in  the  sense  implied  in  the  argument,  is 
equally  clear-  Had  it  been  true  that  mortgagor 
and  mortgagee  stand  to  each  other  in  the  relation 
of  trustee  and  cestui  que  trust,  then  all  dealings 
between  the  mortgagor  and  mortgagee  in  rela- 
tion to  the  equity  of  redemption  must  have  been 
regulated  by  the  rules  applicable  to  dealings 
between  trustee  and  cestui  que  trust;  and  upon 
the  same  assumption  every  purchase  of  an 
incumbrance  affecting  the  estate  made  by  the 
mortgagee  must  have  been  held  to  be  a  purchase 
for  the  benefit  of  the  mortgagor.  But  the  falsity 
of  both  conclusions  is  apparent.  And  if  it  be 
true,  as  I  apprehend  it  is,  that  a  mortgagee  is 
allowed  to  deal  for  the  equity  of  redemption  as 
a  stranger ;  and  if  it  be  clear,  as  it  no  doubt  is, 
that  a  mortgagee  who  gets  in  an  incumbrance 
affecting  the  mortgage  estate,  is  entitled  to  re- 
ceive the  full  amount  due  upon  such  incum- 
brance, no  matter  how  advantageous  the  terms 
upon  which  he  may  have  "^"quired  it,  then  I  know 
of  no  principle  upon  wh.^h  to  hold  a  puisne 
incumbrancer    incapacitated    from  purchasing 

"7  Ornnt.  a,S4. 
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the  estate  upon  a  sale  by  a  prior  mortgagee, 
under  a  power  in  his  deed."  "  Brown  v.  Wood- 
house,*'  is  a  very  strong  case  in  the  same 
direction.  Here  the  second  mortgagee,  who  pur- 
chased, had,  it  was  contended,  been  himself  paid 
off,  and  had  in  his  hands  sufficient  moneys 
belonging  to  the  moi-tgagor  to  have  paid  off  the 
first  incumbrancer,  although  they  were  not  en- 
trusted to  him  specially  for  that  purpose. 
Nevertheless,  he  took  an  irredeemable  interest  by 
his  purchase. 

(3)  The  Mortgagor. 

Sale  to  the       156.  Neither  thc  mortgagor  uor  any  assigu  of 
tr^r.      his  can,  by  purchasing  under  a  power  of  sale  in 
a  first  mortgage,  cut  out  a  second  mortgage. 
Thus,  in  Box  \.  Bridgman;"  S.  Mortgaged  to  G., 
and  sold  the  equity  (in  a  portion)  to  B.,  taking 
a  mortgage  back,  which  he  assigned  to  the  plain- 
tiff.   G.  sold  under  power,  and  B.  purchased; 
but  in  the  opinion  of  the  court  his  purchase  did 
not  cut  out  the  mortgage  to  S.,  but  inured  to 
the  benefit  of  the  holder  thereof.    The  72nd  sec- 
tion of  the  Registry  Act,  10  Edw.  VII.,  c.  60,  s. 
72,  which  abolished  tacking  as  between  regis- 
tered instruments,  would  have   the   effect   of 
extending  this  principle  from  the  mortgagor  to 
his  assigns  by  subsequent  mortgage,  if  it  did  not 
already  so  apply.    It  is  indifferent  whether  the 
purchase  be  taken  in  the  name  of  the  mortgagor 
or  a  trustee  for  him,  or  whether  it  pass  through 
a  stranger,"  the  effect  will  be  unaltered." 

"Citing  nobgon  v.  Land,  8  Hare   21fi. 
"14   Grant.  i5.h2. 
"0  P.  R.  234. 
Sep  Jruaf  rf   Loon   Co    y.  Ruttan,   1    S.   C.   R.  564,  584:   cf. 
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ur,  2  K.  &  J.  («0. 
'Srr  Hell  V.  Sutherland  lildg.  Soc,  L.  R.  24 
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157.  Bidding  by  the  mortgagor  is  constru- 
able  not  ad  an  acquiescence  by  him  in  the  sale 
proceedings,  but  as  evidencing  an  attempt  bybyTh" 
him  to  redeem.  This  was  the  view  taken  in 
Jenkins  v.  Jones,'^^:  "  The  purchaser,  however, 
had  another  ground  of  defence.  He  said  that 
the  plaintiff,  immediately  after  the  sale,  served 
a  notice  which  admitted  it ;  nay  more — ^that  the 
plaintiff  himself  was  bidding  at  the  sale  *  * 
and  therefore,  that  he  [the  purchaser]  had  reason 
to  suppose  that  the  attempt  to  redeem  was  given 
up.  What  was  the  effect  of  the  plaintiff  bidding 
at  the  sale?  Why,  that  he  was  redeeming;  be- 
cause every  bidding  the  plaintiff  made  at  the 
sale  would  have  been  a  redemption  if  it  had  been 
the  last  bidding.  He,  as  purchaser,  would  have 
been  getting  back  his  own  estate,  subject  to 
nothing  but  the  payment  of  the  debt,  and  per- 
haps of  the  mortgagee's  costs.  But  supposing 
he  did  bid  for  the  property,  as  to  which  there 
was  a  conflict  of  evidence,  that  seemed  to  him 
[the  court]  not  to  relieve  the  defendant's  case 
in  the  least,  because  it  shewed  that  the  plaintiff 
was  still  struggling  to  get  possession  of  his 
pledged  estate." 

If  after  notice  by  the  mortgagee  to  both  of 
two  co-owners  that  he  is  prepared  to  sell  for  the 
amount  of  principal,  interest  and  costs,  no  objec- 
tion is  taken,  he  may  so  sell  though  the  purchaser 
be  one  of  the  co-owners,  and  such  co-owner  is 
entitled  to  buy  without  liability  to  the  other: 
Kennedy  v.  De  Trafford,  [1897]  A.  C.  180. 

"6  Jur.  N.  S.  395. 
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Purchase  by  Mortgagee. 

158.  It  is  the  rule,  outside  of  some  of  the 
United  States,*  that  a  mortgagee  may  not  pur- 
ma^rST*  chase  at  his  own  sale  '—a  rule  that  has,  in  some 
purch«e.  instances,  been  deduced  from  the  fiduciary  posi- 
*^ion  he  was  held  to  occupy.    A  simpler   and 
better  explanation  of,  and  reason  for  this  rule 
was  given  by  Lord  Justice  Lindley  in  Farrar  v. 
Farrars;  where  he  says:—"  A  sale  by  a  person 
to  himself  is  no  sale  at  all,*  and  a  power  of  sale 
does  not  authorize  the  donee  of  the  power  to 
take  the  property  subject  to  it  at  a  price  fixed  by 
himself,  even  although  such  price  be  the  full 
value  of  the  property.    Such  a  transaction  is 
not  an  exercise  of  the  power,  and  tLe  interposi- 
tion of  a  trustee,  although  it  gets  over  the  diffi- 
culty, so  far  as  form  is  concerned,  does  not  affect 
the  substance  of  the  transaction." 

159.  Where,  however,  the  mortgagor  is  privy 
to  the  sale,  assents  to  it  and  to  the  acquisition 
of  title  by  the  mortgagee,  and  concurs  in  that 
result  after  it  is  reached,  there  being  no  sus- 
picion of  fraudulent  practice,  the  sale  will  stand," 

n  ^tO^'L^^/hrffa^*".""*'*'  ?  "^^I-  ^'^=  ^'R*''«*  on  Fraud  (1888), 
Sihers 'of  thpS^  S  •'t*!^  ^-1:5;''^^  ^/^^^*f>"-r«.  i«  Permitted  in  some 
61  Mich    117  '  ^^'  '^-  -Wainiramj,  v.  Jennito,,, 

L.  j' 162^Vea'^^'"  ^''s'-rf'^  '"^  "'''*  ^"""^  "•  '^'"•'""'  22  C. 
»L.    R.   40   Chy.    D.   4'0!t. 

[l.Sf>4]^A*'r''T50^"  *""'"""'•  '2  ^-  ^'-  *!"•    Henderson  v.  Aitwood, 

'Metl»krr   v.    ftiranru.   45   Mo.   2T3.      Sop   also    Vuti   v    Fnntnn 
1S99,  1  Ch.  873,  affd.  1900,  1  Ch.  20.  *         t^aston. 
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—consistently,  too,  with  the  true  reason  of  the  iMtieM 
rule  as  given  above,  though  scarcely  so  with  a  "*'^"* 
fiduciary  relation,  if  it   existed   between   the 
parties. 

160.  This  rule  as  to  selling  in-and-in  is  not  asoopeot 
merely  technical  or  formal  one,  and  it  not  to  be  "^^ 
eluded  by  colorable  re-arrangements  by  the  mort- 
gagee.   "  It  is  perfectly  well  settled,"  says  his 
lordship,  in  the  same  case  of  Farrar  v.  Farrars, 

"  that  a  mortgagee  with  a  power  of  sale  cannot 
sell  to  himself  either  alone  or  with  others,  nor 
to  a  trustee  for  himself;*  nor  to  any  one  em- 
ployed by  him  to  conduct  the  sale." '  So  where 
the  secretary  of  a  building  society  had  acted 
in  the  sale  by  them  under  a  mortgage,  the  sale 
to  him  was  upset  without  proof  of  undervalue.* 
Neither  is  one  in  a  position  to  purchase  who, 
outside  of  sale  proceedings,  has  been  an  agent  in 
relation  to  the  mortgage,  for  instance,  a  person 
who  has  acted  as  the  medium  through  which  the 
moneys  have  been  advanced  and  interest  col- 
lected.* 

161.  But  to  solicitors  and  attorneys  having  solicitor, 
charge  of  the  sale  proceedings,  whether  the  pur-  SSj^  **"'" 
chase  be  for  self  or  client-mortgagee,  the  rule 

has  most  strictly  and  confidently  been  applied. 
A  solicitor  or  attorney  so  connected  with  the 
property  cannot  purchase  for  either  himself  or 

1  oVT*^?'  Dotme*  V.  Orazehrook,  3  Mer.  200;  Rohertton  v.  NorrU, 
1   ixla.  21. 

,  ^'  Citing  Whitcomb  V.  Ninchin,  5  Madd.  91 ;  Martinson  v.  Clowe*. 
L.  R.  21  Ch.  D.  857. 

"Martinson  v.  (loices.  cited  abovp.  See  for  a  similar  case 
Hodton  V.  Deo»»  1903,  2  Ch.  647. 

•See  Orme  v.  Wright,  3  Jur.  19. 

L.P.8.— 9 
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■wuM  his  employer;  nor  can  his  clerk  purchase  as  a 
man  of  straw  for  either  his  principal  or  the  ven- 
dor, or  again  for  himself."  Moreover,  it  is  not 
because  the  auction  may  be  damped  by  the  pres- 
ence of  the  vendor's  solicitor  bidding  at  the  sale 
that  the  rule  is  applied  to  him.  For,  in  one  case, 
where  he  was  not  known  in  the  auction  room  to 
be  such  solicitor,  the  sale  was  yet  voided  by 
Chancellor  Spragge.  *'  His  duty,"  said  the 
Chancellor,  "  was  to  fix  the  time  and  place  and 
terms  of  sale  and  to  give  publicity  to  it,  to 
appoint  the  auctioneer,  and  so  to  conduct  it  in  all 
respects  as  to  obtain  the  highest  price  for  the 
land :  his  interest  is  so  to  do  all  this  that  he  mav 
obtain  it  at  the  lowest  price.  The  rule  I  take  to 
be,  and  it  is  the  only  safe  rule  that  where  there  is 
or  may  be  a  conflict  of  duty  with  interest,  it  is 
against  good  policy  that  a  party  should  be 
allowed  to  act,  and  that  if  he  does  act  and  obtains 
a  benefit  from  it,  the  law  will  not  allow  him  to 
hold  that  benefit."" 

But  a  sale  made  to  the  solicitor  of  the  mort- 
gagee who  has  acted  for  him  in  connection  with 
the  mortgage,  but  not  in  connection  with  the  sale, 
cannot  be  impeached  by  the  mortgagor :  Nutt  v. 
Easton,  [1899]  1  Ch.  873,  affd.  [1900]  1  Ch.  29. 
And  where  one  of  two  mortgagor  tenants  in 
common  of  certain  lands  had  been  collecting  the 
rents  thereof  and  turning  them  over  to  the  mort- 
gagee it  was  held  that  he  did  not  thereby  consti- 
tute himself  an  agent  of  the  mortgagee,  as  he 
was  acting  in  his  own  interests  and  there  was 

"B//i«  V.  Dclahough.  15   Grnnt.  ISl.      fSet  aside,   though  aftor 
sale  mortfragor  accepted   lease  of   property.] 
"  Howard  v.  Harding.  18  Gr.  181. 
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nothing  therefore  to  prevent  him  buying  in  the  smumj 
property  at  the  sale  thereof  under  the  power  of  *"*^ 
sale  contained  in  the  mortgage:  Kennedy  v.  De 
Trafford,  [1897]  A.  C.  180. 

162.  But  though  a  mortgagee  may  not  sell  tos«uto 
himself,  that  rule  is  not  extended  to  a  sale  by  him  'Xl"""" 
to  a  corporation  of  which  he  is  a  member.  lu 
Farrar  v.  Farrars,"  a  solicitor,  one  of  the  mort- 
gagees, and  acting  for  them  all,  sold  to  a  com- 
pany "  more  or  less  promoted  by  himself  in 
which  he  had  a  substantial  interest  as  a  share- 
holder and  whose  solicitor  he  was."  All  of 
which,  while  considered  as  enough  to  cast  the 

onus  of  proving  the  sale  a  fair  one  on  the  com- 
pany, yet  Lord  Justice  Lindley  did  not  deen\ 
sufficient  to  void  the  sale.  "  A  sale,"  said  his 
lordship, "  by  a  person  to  a  coi*poration  of  which 
he  is  a  member,  is  not,  either  in  form  or  in  sub- 
stance, a  sale  by  a  person  to  himself.  To  hold 
that  it  is,  would  be  to  ignore  the  principle  which 
lies  at  the  root  of  the  legal  idea  of  a  corporate 
body,  and  that  idea  is  that  the  corporate  body  is 
distinct  from  the  persons  composing  it.  A  sale 
by  a  member  of  the  corporation  to  the  corpora- 
tion itself  is,  in  every  sense,  a  sale  valid  in  equity 
as  well  as  at  law. " 

163.  Some  authority  exists  for  the  statement  Morty«ge« 
that  while  a  sale  by    a    solicitor   to    himself ,  •nlS'ihL 
through  a  third  person,  is  invalid,  yet  if  third  S«y"^ 
persons  do  purchase  and,  being  unable  to  back 

their  bid,  allow  the  mortgagee  to  stand  m  their 
shoes,  then  he  will  not  be  deemed  to  have  pur- 
chased at  his  own  sale  and  hh  title  will  be  abso- 

>•  L.  R.  40  Chy.  D.  400. 
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tMM  lute."    Nor  apparently  will  it  natter  that  no 

deeds  have  passed  to  those  thiicl  persons,  nor 

possession  of  the  premises,  and  that  they  have 
paid  no  part  of  the  purchase  money, — objections 
under  the  Statute  of  Frauds  being  not  available 
to  the  mortgagor."  This  view  of  matters  is 
quite  in  accord  with  that  taken  in  many  of  the 
American  courts,  which  are  much  less  severe 
towards  a  mortgagee-purchaser  than  those  of 
England  or  Ontario,  where  the  judges  would  be 
very  slow  to  admit  the  validity  of  such  dealings, 
or  to  permit  the  mortgagee  to  tunnel  his  way 
through  a  third  party  into  the  ownership  of  the 
property. 

Potition  o(      164.  It  has  been  observed  that  there  are  three 
"ui^HJS?  remedies  open  to  the  mortgagor  where  the  mort- 
gagee has  sold  to  himself : "  he  may  be  compelled 

•*  Istly.  To  reconvey  the  estate,  supposing  he 
has  not  resold  it ;  or, 

'*  2ndly.  To  let  it  be  put  up  for  sale,  and  to 
reconvey  to  another  purchaser,  if  a  better  can  be 
f oimd ;  but  if  not,  to  keep  it ;  or, 

"  3rdly.  If  he  has  resold  it  at  a  profit,  to 
account  for  such  profit."  " 

A  sale  to  a  nominee  of  the  mortgagee,  even 
though  no  element  of  fraud  enters  into  the  same, 
is  of  necessity  of  no  effect.  The  power  of  sale 
is  not  exhausted  thereby,  and  a  subsequent  sale 
to  a  bona  fide  purchaser  for  value  is  valid,  even 
though  the  latter  has  notice  of  the  prior  in- 
operative sale:  Henderson  v.  Astwood,  [1894] 
A.  C.  150. 

■'Durilen  V.  WheUtone.   (Ala.)   9  So.  17rt. 
'^Dtirden   v.    Whetttone,    (Ala.)    9   So.    170. 
"Dart.  V.  &  P.  7th  ed.  51. 
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165.  It  is  usual  tu  state  it  as  an  exception, 
ttiat  the  mortgagee  may  himself  bid  if  he  obtains 
the  permission  of  the  court.  But  this,  it  seems,  ™^to 
will  not  protect  him  imless  the  sale  is  conducted  *"** 
in  a  fair  and  open  manner.  A  very  interesting 
case  of  this  is  Richer  v.  Hicker,"^  in  which  the 
mortgagee  was  also  a  trustee  of  the  equity  of 
redemption.  Here  Vice-Chancellor  Spragge 
made  this  ruling : "  I  may  as  well  state  here  what 
I  conceive  to  be  the  law  applying  to  this  case, 
and  how  the  conduct  of  a  party  in  the  position 
of  this  plaintiff  is  to  be  regarded.  Allowing  him 
to  bid  at  the  sale  was  allowing  him  to  place  him- 
self in  a  position  where  his  interest  was  or  might 
be  to  some  extent,  in  conflict  with  his  duty ;  but 
it  did  not  sink  his  character  of  a  trustee  imder 
the  will  into  that  of  a  prospective  purchaser,  so 
that  what  would  have  been  a  breach  of  trust  if 
he  had  not  been  allowed  to  bid,  was  divested  of 
that  character  because  he  was  allowed  to  bid. 
It  must  be  assumed  that  he  was  allowed  to  bid  to 
protect  his  own  interests  as  a  mortgagee  and  as 
devisee;  but  if  he  used  that  permission  to  preju- 
dice the  interest  of  his  cestui  que  trust  in  order 
to  benefit  himself,  it  was  an  abuse  of  the  per- 
mission granted  to  him.  •  •  *  The  lease  to 
Anderson,  the  request  to  him  not  to  bid  at  the 
sale,  with  the  promise  to  sell  to  him  again,  and 
his  own  purchase  should  all  be  looked  at 
together;  and  not  looked  at  with  a  view  to 
placing  upon  his  conduct  the  best  construction  it 
will  bear,  but  with  a  careful  scrutiny  to  see 
whether  what  has  resulteu  in  benefit  to  himself 
was  not  done  with  that  intent,  in  disregard  of 

"  7  A.  R.  282. 
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■jrttoM  the  interest  of  the  infant,  and  so  in  breach  of 
duty.""  Now,  though  in  this  ease  the  mort- 
gagee happened  also  to  be  an  express  trustee,  yet 
it  is  reasonable  that,  when  he  is  simply  mort- 
gagee, his  conduct,  qua  mortgagee,  should  be 
measured  by  the  same  principle;  the  difference 
between  the  cases  being  that,  where  the  mort- 
gagee is  also  a  trustee,  leave  to  bid  will  certainly 
not  be  granted  if  the  cestuis  que  trustent  object.*' 
In  short,  permission  may  be  granted  to  a  mort- 
gagee to  bid  at  his  own  sale  where,  in  the  opinion 
of  the  court,  it  is  necessary  to  protect  his  own 
interests;  "  but  there  will  be  close  scrutiny  of  his 
conduct  to  find  whether  he  has  not  benefited 
himself  in  disregard  of  the  interests  of  the  mort- 
gagor. 

Meaning  166.  Great  precaution  should  be  taken  by  the 
i>^%T  mortgagee  when  bidding  (by  leave),  lest  his  bid 
be  misinterpreted.  For  there  is  considerable 
danger  that  he  will  be  understood  as  bidding 
over  and  above  the  amount  of  his  security— in 
other  words,  that  he  is  to  pay  the  amount  of  his 
bid  as  a  surplus,  and  consider  the  mortgage  as 
satisfied.  This  is  by  analogy  to  section  24  of 
**  The  Execution  Act,"  "  wherein  it  is  provided 
that,  if  the  mortgagee  become  the  purchaser 
under  writ  of  execution  of  the  equity  of  redemp- 
tion, he  shall  give  to  the  mortgagor  a  release  of 
his  mortgage  debt." 

Ljmitto         167.  Some  limit  has  been  found  necessary  to 
tffaiut     the  harshness  of  the  court's  disapproval  of  a 

g»gee.  "QnoUnir  Tafbot  v.  Minn/tt,  «  Ir    Eq    83 

"^fw"***  T.  Trenohard,  L.   R.  4  Oh.  53?! 

-  P*™^*  P   ^**»*'  3  Dw.  &  Ch.  604. 

-  L"^-  ^I-  <■•  *'•     See  1  Geo.  V.  c.  17,  g.  34. 
"Of.  Woodruff  V.  SJilh,  20  U.  C   R.  51. 
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mortgagee-purchaser.  This  has  been  set  by  swjtioM 
Vice-Chancellor  Mowat,  in  McLaren  v.  Eraser  " :  — '■ — - 
"  The  court,"  says  his  lordship,  **  may  take  from 
the  purchaser  the  estate  which  he  bought  and 
decline  to  interfere  actively  on  his  behalf,  and 
obtain  back  for  him  the  money  which  he  had 
paid  away;  but  I  cannot  suppose  that  it  is  the 
duty  of  the  court,  at  the  instance  of  either  a  co- 
defendant  or  a  plaintiff,  while  it  takes  away  the 
land,  to  interfere  actively,  at  the  same  moment, 
in  the  same  suit,  to  enforce  the  price  for  the 
benefit  of  the  parties  whose  estate  is  restored  to 
them." 

168.  In  those  cases  where  sale  to  himself  is  Form  of 
Permitted,  there  is  no  objection  to  the  mortgagee  hiaueif. 

aking  the  conveyance  to  himself,"  the  capacity 
in  which  he  grants  being  different  to  that  in 
which  he  takes.** 

169.  With  such  cases  as  those  above  men-Purchwe 
tioned  of  purchase  by  the  mortgagee  at  his  own  sheriff, 
sale,  must  not  be  confounded  certain  others  to 

be  foimd  in  our  reports,  wherein  the  mortgagee 
having  purchased  the  lands  from  the  sheriff — 
who  purported  to  sell  them  under  a  common  law 
writ  against  lands— it  was  held  that  the  mort- 
gagor might  still  redeem."  As  an  equity  of 
redemption  is  now  subject  to  execution  by  the 
ordinary  writ  of  fieri  facias,  these  cases  have  lost 
their  significance.* 
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"17  Grant.  553. 

'Hall  V.  Bli$t,  118  Mass.  554;  1  Geo.  V.  c.  25,  s.  36. 

"Jast  as  not  a  few  of  our  Ontario  titles  to  land  take  root  in 
patent*  by  Peter  Russell,  administrator  of  the  Province,  to  Peter 
Rassell,  gentleman. 

"  See  8imp$on  v.  Smuth,  1  E.  &  A.  9;  Walton  v.  Bernard,  2  Gr. 
344 ;  Aitrhiton  v.  Coomba,  6  Gr.  643- 

"9  Edw.  VII.  c.  47,  a.  29. 
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Proceeds  and  Surplus. 
(A)  Application  op  Proceeds. 
u^n,       170.  The  mode  and  direction  in  which  the 

"'S'.SS-m^,    ,i°i?^  ^^^^'^^^^   cheating   the   power. 

ction.     Thus  the  Short  Form  Act  provides  voluminously 
for  this  order  of  application:  1st,  towards  pay- 
ment of  expenses  of  and  incidental  to  executing 
the   power;    2nd,    payment  of  principal  and 
interest  secured;  and  as  to  the   balance,   3rd, 
pay  the  surplus,  if  any,  to  tiie  said  mortgagor, 
his  executors,  administrators,  or  assigns,  or  as 
he  shall  direct  or  appoint. "    The  power  implied 
by  10  Edw.  VII.,  c.  51,  part.  II.  s.  22,  for  the 
application  of  the  proceeds:  1st,  in  payment  of 
the  expenses  of  sale  or  attempted  sale;  2nd,  in 
Jscharge  of  interest  and  costs  due  in  respect  of 
the  mortgage ;  3rd,  in  discharge  of  the  principal ; 
4th,  as  to  the  residue,  that  it  shaU  go  to  the  sub- 
sequent incumbrancers,  according  to  their  prior- 
ities;  5th,  that  the  balance  shall  go  to  the  owner 
of  the  equity,  his  heirs,  etc. 

Sttfc  /'^l- ^Part  from  the  statutory  modes  above 
'XL.  referred  to,  there  are  principles  that  control  the 
application  of  the  proceeds,  which  principles 
slightly  vary,  according  as  it  is,  or  is  not,  per- 
mitted or  intended  to  take  advantage  of  an  accel- 
eration of  the  principal. 
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1st.  Where  such  an  acceleration  clause  exists, 
and  has  been  brought  into  actual  exercise  by  the 
demand  of  the  mortgagee  for  payment  of  the 
whole  sum,  an  application  should  be  made  of  the 
money  to  the  principal  sum  as  well  as  to  other 
portions  of  the  debt 

2nd.  Where  the  clause  exists,  but  the  option 
to  enforce  it  has  not  yet  been  exercised,  and  the 
whole  property  has  been  sold  to  satisfy  one 
instalment  of  the  debt  before  the  maturity  of 
the  others,  there  is  still  the  option  to  apply  the 
proceeds  towards  the  whole  principal.^ 

3rd.  Where  no  such  clause  exists,  or  the 
mortgagee  persists  in  not  acting  on  it,  and  the 
whole  property  has  been  sold  as  aforesaid,  there 
is  authority  for  the  statement  that  the  mort- 
gagee may  hold  the  balance  after  satisfying  what 
is  already  due,  subject  to  th..  same  lien  as  he  held 
on  the  property,  and  that  the  mortgagor  has  no 
claim  on  such  balance.'  But  the  rule  in  Thomp-  Rule  in 
son  V.  Hudson » will  qualify  this  statement  some-  ^nXn"! 
what,  being  to  the  following  effect,  that,  after 
payment  of  interest  and  costs,  the  mortgagee 
should  either  pay  the  balance  to  the  mortgagor 
or  apply  it  in  reduction  of  the  principal  due  on 
the  mortgage;  and  that,  in  taking  an  account 
against  tiie  mortgagee  who  has  retained  such 
balance,  a  rest  must  be  made  at  the  time  he 
received  the  proceeds  of  sals.  In  other  words, 
having  the  ready  money  in  his  hands,  he  cannot 

^  Heath  V.  HoU,  fiO  III.  344. 

'Jones.  .')th  «1.  1S«7. 

_*L.  R.  10  Eq.  4ft7;  althouKb  the  decision  referred  only  to  a 
partial  sale,  yet  the  principle  is  equally  applicable  where  the  whole 
property  has  been  sold. 
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Mctt«.  go  on  charging  interest  on  the  debt.  And,  at  any 
^^*^'  ''^^ere  the  property  being  incapable  of 
division  without  injury  is  sold  upon  the  first 
default,  yielding  a  sufficient  sum  to  satisfy  the 
whole  debt,  it  may  independently  of  express 
power  of  acceleration  be  so  applied  at  once.* 

4th.  Where  it  is  merely  intended  to  satisfy 
the  instahnents  already  in  default,  a  portion  of 
the  property  may  be  sold ;  and  if  the  proceeds  are 
not  sufficient,  still  further  portions  may  be  sold. 
But,  if  the  proceeds  are  more  than  sufficient,  the 
balance  or  surplus  will  be  governed  by  the  prin- 
ciple in  Thompson  v.  Hudson,  and  should  be 
uppUed  towards  the  reduction  of  the  principal. 

172.  Generally  speaking  then,  a  power  to 
accelerate  is  in  reality  implied  in  the  free  exer- 
cise of  the  power  of  sale;  and  frequently  also 
circumstances  beget  a  corresponding  duty  to 
exercise  the  option  of  putting  that  power  of 
acceleration  in  force.  Where  a  porfion  only  of 
the  lands  has  been  sold,  and  the  debt  is  covered 
by  the  proceeds,  it  is  the  duty  of  the  mortgagee 
to  reconvey  the  remainder  to,  and  at  the  expense 
of,  the  person  entitled  thereto.* 


(B)  Interest. 

173.  The  question  has  been  raised  more  times 
than  were  necessary  for  its  decision,  whether  the 
mortgagee  could  retain  out  of  the  proceeds  of 
sale  more  than  six  years'  arrears  of  interest  on 
the  debt  secured.    The  root  of  the  objection  is 

*. Tones,  i6. 
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found  in  the  18th  section  of  the  Real  Property  s^tioa 
Limitations  Act,'  which  declares  that  no  arrears  "'' 
of  interest  **  shall  be  recovered  by  any  distress 
or  action  but  within  six  years  next  after  the 
same  has  become  due."  Both  the  English  and 
Upper  Canadian  courts  have  refused  to  regard 
this  enactment  as  governing  the  rights  of  the 
mortgagee  in  this  matter.  Thus,  in  Be  Marsh- 
field,'  the  judge  was  unable  to  agree  that  a  suit 
by  the  mortgagor  to  recover  the  surplus  money 
was  an  action  by  which  arrears  of  interest  were 
sought  to  be  recovered.  The  same  view  has  been 
taken  in  our  own  case  of  Ford  v.  Allan,^ — in 
other  words,  the  mortgagee  is  sheltered  by  the 
maxim — melior  est  conditio  defendentis.  In 
Howem  v.  Bradhurn*  more  than  six  years' 
arrears  were  allowed  to  avoid  circuity  of  action, 
in  accordance  with  the  spirit  of  the  Administra- 
tion of  Justice  Act."  In  Allan  v.  McTavish,^^  Aii»n  t. 
both  of  our  Statutes  of  Limitations,"  are  dis- ^'''^'^'•'• 
cussed  in  reference  to  this  topic;  "the  con- 
struction of  the  two  Acts  taken  together  as 
regards  rent  or  interest  being  that  no  more  than 
six  years'  arrears  of  rent  or  interest  in  respect 
of  any  siun  charged  upon  or  payable  out  of  land 
or  rent  should  be  recovered  by  any  distress, 
action  or  suit,  other  than  and  except  in  actions  of 

•  10  Edw.  VII.  c.  34  s.  18 ;  cf.  3  &  4  Will.  IV.  c.  27.  (Imp.)  b.  42. 

'  L.  R.  34  Ch.  D.  721.  approving  Edmunds  v.  Wough,  L.  R.  1  Eq. 
418;  see  also  Re  Solater't  Trutt,  L.  R.  11  Ch.  D.  227. 

•1.5  Grant.  565. 

•22  Gr.  96;  followed  in  Macdonald  v.  Maodonatd,  11  O.  R.  187. 

»36  Vict.  c.  8,   (Ont.). 

"2  A.  R.  278,  followed  in  Macdonald  v.  Macdonald.  above:  Mc- 
Donatd  V.  Elioit,  12  O.  R.  98;  McCuUough  V.  Syket.  11  P.  R.  337; 
See  Sutton  v.  Sutton,  L.  R.  22  Ch.  D.  511,  and  Fearntide  v.  Flint,  L. 
R.  27,  22  Ch.  D.  579,  for  English  law. 

"10  Bdw.  VII.  c.  84,  8.  18:  10  Edw.  VII.  c.  34,  b.  49;  R.  S. 
O.  1887,  c.  60,  8.  1. 
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covenant,  or  debt  upon  specialty,  in  which  case 

the  limitation  was  governed  by  the  other  statute 

and  fixed  at  twenty  years."    The  result  of  all 

this  is,  that  in  Ontario  twenty  years'  interest 

seems  retainable  out  of  the  proceeds  as  against 

the  mortgagor.    Whether,  however,  inasmuch  as 

the  right  to  so  retain  for  arrears  beyond  the  six 

years,  or  at  any  rate  beyond  the  ten  years,  is 

strictly  a  right  on  the  mortgagee's  specialty,  and 

not  growing  out  of  or  aided  by  his  lien  on  the 

land,  or  whether  he  would  have  priority  over  a 

second  mortgagee,  (also  a  specialty  creditor), 

for  the  extra  arrears,  does  not  yet  seem  settled. 

For  it  is  questionable  if  the  mortgagee  can,  by 

paying  himself  out  of  the  proceeds,  give  himself 

priority  over  other  creditors  as  to  debts  that  his 

lien  on  the  land  does  not  cover  with  its  security." 

(C)  Expenses  (other  than  **  Costs.") 

174.  From  the  proceeds  of  sale  the  mortgagee 
is  allowed  reasonable  expenses  incurred,  not  only 
specially  in  connection  with  the  sale  proceedings, 
but  also  generally  in  relation  to  the  mortgage 
debt  or  security,"  and  whether  incurred  for  the 
recovery  of  the  debt,"  or  for  the  preservation 
of  the  property."  Certain  of  these  allowed  ex- 
penses will  be  discussed  later  on  in  the  Chapter 
on  Costs;  other  expenses  may  now  profitably  be 
considered  here. 

(1)  Just  Allowances. 

Ktow.       ^^^"  ^°*°*ction— as  for  redemption— where 
the  mortgagee  is  brought  to  account,  it  is  usual 

^See  acUUery.  Cottom.  3  Jar.  N.  S. 
"f«"o»  .y-  Wright,  3  Run.  458. 
•*«•  Lethe,  L.  R.  23  Ch.  D.  652. 
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to  credit  him  with  what  are  known  as  "just 
allowances.""  The  extent  and  nature  of  these 
will  depend  on  the  scope  of  the  power  given  by 
the  mortgage  deed.  The  words  of  the  Short 
Form  Act  are  sufficiently  numerous  on  this  head : 
'*  The  costs  and  charges  of  preparing  for  and 
making  sales,  leases,  and  conveyances,  as  afore- 
said, and  all  other  costs  and  charges,  damages 
and  expenses,  which  the  said  mortgagee,  his 
heirs,  executors,  administrators,  or  assigns  shall 
bear,  sustain,  or  be  put  to  for  taxes,  rent,  insur- 
ance and  repairs,  and  all  other  costs  and  charges 
which  may  be  incurred  in  and  about  the  execu- 
tion of  any  of  the  trusts  in  him  hereby  reposed," 
— ^these  costs  are  the  first  charge  on  the  proceeds. 

176.  Of  the  allowances  that  from  time  toExpeiw* 
time  have,  with  more  or  less  success,  been  claimed  been  "* 
as  just,  we  may  enumerate  some. 

(1)  The  costs  and  expenses  of  taking  posses- 
sion of  the  mortgaged  property  have  been 
allowed. 

(2)  So  also  those  of  advertising  for  sale." 

(3)  Insurance  premiums:  these  are  usually 
specially  provided  for  in  the  instrument — as  in 
the  Short  Form  clause  above  quoted.  In  the 
absence  of  such  express  contract  it  is  not  a 
matter  of  course  to  add  them  to  the  security  " — 
the  right  to  do  so  being  especially  doubtful  as 
against  subsequent  incumbrancers.*"    The  onus 

»Ct.  C.  R.  57  (3). 

"  WUkex  Y.  SatinioH,  L.  R.  7  Ch.  D.  1S8. 

•»  Doh»on  V.  Land,  8  Hare,  216.  14  Jur.  2SS ;  Bellamy  v.  Bricken- 
den,  2  John  &  11.  137.  But  see  Scolefield  v.  Lockicood,  9  Jur.  N.  S. 
738. 

"Brooke  v.  Stone,  34  L.  J.  Ch.  251. 
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UMM  then  will  be  on  the  mortgagee  to   prove   the 
necessity   of   effecting   insurance,    unless   the 

nature    of    the    property    be    itself    evidence 

thereof." 

(4)  Repairs:— To  be  allowed,  as  of  course, 
these  must  be  "  necessary  repairs  "  as  distin- 
guished from  permanent  improvements,  some- 
times called  "  substantial  repairs. "  " 

(5)  Rents  and  fines  paid  by  a  mortgagee  of 
leasehold  have  been  allowed." 

(6)  Costs  of  taking  out  administration, 
where  necessary  towards  realizing  the  mortgage 
debt  would  be  allowed:  at  any  rate,  it  has  been 
held  that  the  mortgagor  himself,  having  paid 
them,  could  not  take  them  out  of  the  fund  in  the 
mortgagee's  hands." 

(7)  Commission  to  a  real  estate  agent  on  a 
sale  or  lease  of  the  property  through  him  is  a 
proper  item  to  be  allowed  in  a  mortgagee's 
account." 

(8)  Receiver  or  bailiflE  to  collect  rents:  **  A 
mortgagee  cannot  be  paid  as  a  receiver,  nor  can 
he  generally  and  universally,  when  he  takes  pos- 
session, appoint  a  receiver.  But,  if  the  value  of 
the  estate  be  such  that  great  time  and  trouble 
must  be  sacri£ced  in  the  receipt  of  the  rents,  he 
may  appoint  a  receiver.""  These  principles 
**  have  never  been  disputed.    A  mortgagee  in 

ever."o^ot  r° aUy "bu t ''k  X''""'  ""^'''  ^^"'  ''''  P^P*'*^  *"'  ^o^" 

r»  iZ-^'^'i'"'  P^"^  ^'<'"-  ^<'-  ^-  ''♦>*«'»  ^^o«<  e'en.  Co.,  L.  R.  7  Ch. 
D.  ia5.    See  %nfra.  paraKraphs  177  et  »eq. 

**  Hamilton  v.  Denny.  1  Rail  &  B.  202. 

*♦  Spp  Saun4en  v.  Dunman,  L.  R.  7  Ch    D   825 

"  WelU  V.  Trust  i  Loan  Co..  9  O.  R.  170. 

-Davit  V.  Dendy,  3  Madd.  170  (I^each  V.-C.) 
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possession,  if  the  nature,  situation  and  circum- 
stances of  the  property  make  it  a  reasonable 
thing,  will  be  allowed  something  in  respect  of 
the  expenses  of  the  person  appointed  to  collect 
the  rents ;  but  in  order  to  justify  an  allowance  of 
that  kind  the  mortgagee  must  show  special  cir- 
cumstances."" 

(2)  Lasting  Improvements. 

177.  (1)  By  First  Mortgagee. — It  has  some- 
times been  roughly  stated  that  no  allowance  will 
be  made  to  the  mortgagee  for  valuable  and  last- 
ing improvements  made  by  him  on  the  prop- 
erty."* But  this  is  by  no  means  an  accurate  state- 
ment of  the  law.  More  strictly  speaking,  such  im- 
provements are  not  allowed  as  of  course,  but 
must,  even  when  of  a  proper  nature,  be  alleged 
and  proved."  How  far,  and  what  manner  of  such 
improvements  are  to  be  allowed,  has  been  dis- 
sected out  by  the  court  in  Shepard  v.  Jones*" j,^x^ 
The  following  is  the  view  therein  propounded  by  she^rjf v 
Jessel,  M.R. :  "  It  is  a  suit  brought  by  the  mort-  "^°°'*- 
gagor  for  an  account  from  the  mortgagee,  who 
has  exercised  his  power  of  sale,  of  the  application 
of  the  proceeds  of  that  sale  and  a  claim  for  the 
balance.  If  it  should  turn  out  that  the  mort- 
gagee has  done  something  to  the  property  at  his 
own  expense  which  increased  its  saleable  value,  I 
think  it  is  plain,  on  ordinary  principles  of 
justice,  that  that  increase  should  not  go  into  the 
pocket  of  the  mortgagor  without  his  paying  the 

"  manea  v.  Bank».  M  Jur.  X.  S.  at  p.  1050. 

**  Murphy  V.  ileade,  1  Jones.  620. 

'Tipton  Green  v.   Tipton  Moat.  L.  R.  7  Chy.  D.  195,  JesseL 

"L.  R.  21  Ch.  D.  477. 
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sum  of  money  which  caused  the  increase.    It  dis- 
tinguishes it  from  the  ordinary  case  of  improve- 
ments.   The  increase  may  have  been  an  increase 
which  did  not  come  under  that  denominatioii.  but 
which  increased  the  selling  price.    It  seems  to 
me  that  wherever  there  is  a  case  of  that  kind, 
where  the  mortgagee  can  prove  that  the  selling 
price  was  increased  by  reason  o :  the  outlay, 
then,  to  the  extent  to  which  that  selling  price  has 
been  so  increased,  the  mortgagor  cannot  get  the 
benefit  of  it  without  paying  for  the  outlay.    Of 
course,  the  mortgagor  could  not  be  made  to  pay 
more  than  the  increase;  but  to  that  extent,  it 
seems  to  me,  in  ordinary  justice,  the  mortgagee 
is  entitled  to  say,  ♦  You  shall  not  get  that  in- 
creased benefit  caused  by  my  outlay  without  pay- 
ing for  that  outlay.'    ♦    ♦    ♦    The  mortgagee 
cannot  be  deprived  of  that  benefit  because  he  did 
not  tell  the  mortgagor  of  it  [i.e.,  the  improve- 
ment].   If,  on  the  other  hand,  it  is  an  unreason- 
able one,  and  produces  no  advantage,  I  do  not 
see  why  the  mortgagor  should  be  charged  with  it 
because  the  mortgagee  gives  him  notice  of  it. 
He  could  not  prevent  it,  the  mortgagee  being  in 
possession."    This  is,  of  course,  apart  from  any 
express  contract  or  any  "  acquiescence  "  on  the 
part  of  the  raortgagor. 

Conditions  178.  In  the  sjQme  case,  we  have  a  more  par- 
Mtolm^  ticular  statement  by  Lord  Justice  Brett,  the 
prove-  effect  whereor  is:  that  to  justify  enquiry  as  to 
alleged  expenditure  upon  the  property  there 
must  be  some  prima  facie  evidence  (1)  of  ex- 
penditure, (2)  which  has  been  spent  on  an  im- 
provement, (3)  which  is  a  lasting  improvement, 
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(4)  and  the  expenditure  for  which  was  a  reason- 
able expenditure.  His  lordship  found  that  such 
a  work  as  deepening  a  well  fulfilled  these  con- 
ditions. 

179.  By  Ix>rd  Justice  Cotton,"  we  have  limits  Limit  to 
assigned  within  which  allowance  for  improve- nlenu.**" 
ments  is  confinable.  '*  Undoubtedly  a  mort- 
gagee has  no  right  as  against  a  mortgagor  to 
improve  the  mortgagor  out  of  his  property.  A 
mortgagor  must  not  be  prevented  from  redeem- 
ing by  the  mortgagee  when  in  possession  throw- 
ing a  great  burden  upon  him."    In  any  event 

the  inquiry  is,  as  to  the  costs  thereof,  at  the  risk 
of  the  mortgagee. 

180.  (2)  By  Second  Mortgagee.— While  we  second 
are  on  the  subject  of  improvements,  we  may  add  SS"^??^- 
that,  however  much  or  little  right  a  frst  mort-J^Iwr 
gagee  has  to  "  improve  "  anybody — ^mortgagor*"** 

or  assign — out  of  the  property,  there  is  in  no 
case  a  reciprocal  right  on  the  part  of  a  second 
mortgagee  to  repair  the  first  mortgagee  out  of 
his  security.  **  A  second  mortgagee,"  says  Mr. 
Justice  Fry,"  **  who  enters  into  possession,  and 
does  work  by  way  of  improvement  on  the  mort- 
gaged land  which  may  result  in  its  pro!  3tion 
and  the  improvement  of  its  value,  is  not  entitled, 
as  against  the  first  mortgagee,  to  any  charge  in 
respect  of  the  money  so  expended  by  him.  If 
that  were  so,  we  should  have,  in  almost  every 
case  of  a  second  mortgagee  in  possession,  an 
inquiry  whether  any  sum  of  money  laid  out  in 

"/6.  482. 

"Landoicneri  T.  A»hford,  L.  R.  1<>  Cb.  D.  433. 
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permanent  improvements  by  the  second  mort- 
gagee was  not  to  be  deemed  salvage.  It  is 
admitted  that  no  such  case  can  be  produced,  and 
I  am  not  going  to  make  a  precedent  which  I 
think  would  be  highly  inconvenient."  " 
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(3)  Profit  Charges. 

181.  There  will  be  no  allowance  made  to  a 
mortgagee  for  doing  in  person  what,  had  any 
other  person  been  employed  by  him  to  do  it, 
would  have  been  a  proper  act  in  relation  to  the 
security,  and  one  for  which  reasonable  charges 
would  have  been  allowed.  Thus  he  cannot  both 
personally  perform  and  charge  for  the  duties 
of  a  receiver  or  bailiff  in  collecting  the  rents." 
Nor  can  he,  being  one  of  a  firm  of  auctioneers, 
both  employ  his  firm  and  pay  them  their  com- 
mission." Nor  can  a  mortgagee  be  allowed  a 
commission  for  himself  except  by  agreement." 

182.  Indet  ,  it  is  doubtful  how  far,  by  ex- 
press agreement,  the  mortgagee  can,  in  any 
instance,  secure  such  advantages  to  himself.  It 
has  been  held  that  a  commission  for  a  loan  will, 
in  the  absence  of  ignorance,  surprise,  or 
oppression,  when  actually  paid,  be  good  as 
between  mortgagor  and  mortgagee."  But,  on 
the  other  hand,  it  has  been  strenuously  asserted 
that,  notwithstanding  such   an  agreement,   the 

"As  to  improvementa  by  leasee,  aee  Point  Breeze  Ferry  Co.  v. 
Bragatc,   (N.J.)   20  Atl.  067. 

"  Bonithon  v.  Hockmore,  1  Vera.  316;  and  see  Carev)  v.  John- 
tton,  2  Sch.  &  r.*f.  301 ;  Longntaff  v.  Fenieick,  10  Ve«.  401 ;  Trunles- 
ton  V.  HamUl.  1  Ball  A  R.  377. 

-UtathUon  v.  Clarke,  18  Jur.  1020. 

-Leith  V.  Irvine,  1  Myl.  &  R.  277. 

"  Potter  V.  Edieardt,  26  L.  J.  Ob.  48 ;  see  also  Sayen  T.  Whit- 
field, 1  Knapp.  133. 
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court  will  not  allow  a  moi'tgagee  more  than  his 
principal  and  interest,*'  that  he  cannot,  under 
colour  of  a  mortgage,  obtain  a  distinct  collateral 
advantage— a  rule  which  is  not  dependent, 
according  to  Lord  Romilly,  on  the  existence  of 
usury  laws,  but  rather  on  the  tenderness  of  the 
courts  towards  the  equity  of  redemption."  So, 
if  this  be  the  corr*^  t  view,  all  stipulations  are 

f'uhalf  cf  a  mortgagee  for 

1^-  M.>  i;<i  Sle   in    personal 
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(D)  Rights 01  ;;•.  <s.qu}xt Incumbrancers. 

183.  Incidentally  throughout  this  book  have 
been  canvassed  the  rights  both  of  the  mortgagor 
and  his  various  assigns.  It  is  purposed  for  con- 
venience' sake  partly,  and  also  because  it  is  in 
relation  to  the  proceeds  and  surplus  that  he  is 
entitled  to  have  himself  reckoned  with — here  to 
enumerate  some  of  the  peculiarities  of  the  posi- 
tion of  a  second  mortgagee  or  puisne  incmn- 
brancer.  That  he  has  a  certain  claim  "  on  that 
portion  or  sediment  of  the  proceer  ,  which  be- 
comes the  "surplus,"  is  '-n  lestionable, 
although  the  technical  nature  ot   his   claim— 

''French  v.  Baron,  2  Atk.  120. 
»  Itroad  V.  8elfe,  9  Jur.  N.  8.  SKI. 

Ch   Tl  U^*'  '^'     '^'**'  *'•  **■•  ^-  '^''  ^^'  "'  fl''fhe»,  h.  R.  2 

Tv,„ V?'n*.  *'•  hartley,  L.  R.  2  Eq.  78&:  NichoUon  v,  Tuten,  3 

T  "J''^*"l?l?'  "J*  mainly  in  Equity.  8e*  MiMffhan  v.  Sharpe,  10 
.inr  >.  8.  »sn,  (hoMing  that  that  is  no  remedy  at  law  by  second 
ruortifagee  a^inst  first).  ' 
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whether  it  be  a  purely  money  demand  or  what, 
has  not  been  made  clear."  And  where  the  first 
mortgagee  has  improperly  retained  a  surplus  in 
his  hands,  he  will  be  orderea  to  pay  simple  in- 
terest thereon  unless  there  are  circumstances 
which  would  render  such  an  order  unjust.  The 
fact  that  the  second  mortgagee  has  been  guilty 
of  laches  in  enforcing  his  claim  is  not  in  itself 
such  a  circumstance  as  would  deprive  him  of 
interest:  Eley  v.  Read,  76  L.  T.  39. 


.« 


ftmoT. 


(1)  Right  to  Fair  Dealing. 

fiwt  ^rt.  ^^*  ^^  second  mortgagee  is  not  to  be  man- 
mffMMd  oeuvred  out  of  his  claim  by  arrangements 
between  the  prior  incumbrancer  and  the  mort- 
gagor; as  for  instance  through  a  sale  by  the  two 
of  them  with  the  object  of  shutting  him  out. 
This  is  well  expressed  by  Lord  Justice  Cotton : 
•*  Where  the  first  mortgagee,  as  owner  of  the 
property  and  having  control  over  it,  turns  the 
land  into  money— for  the  owner  of  the  equity 
of  redemption  cannot,  without  the  concurrence 
of  the  first  mortgagee  himself  turn  the  laud  into 
money — if  he,  the  mortgagee,  does  so  with  know- 
ledge that  the  money  is  not  going  to  be  applied 
in  a  proper  manner,  he  is,  in  my  opinion,  as  liable 
for  the  money  as  if  he  had  received  it  under  an 
express  obligation  to  give  it  to  that  person 
properly  entitled  to  it.  It  is  conceded  that  if  he 
exercises  his  power  of  sale  as  mortgagee,  whether 
under  the  terms  of  the  mortgage  deed  or  by 
statute,  he  is  answerable   for   the   money   he 


574. 


"See  quaere  in  Orten  v.   tltmHton  Provident,  81  T'.  C.  C.  P. 
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1  eceives  if  be  pays  it  to  the  wrong  person,  that  is  SMttou 

to  say  if  he  passes  over  the  second  mortgagee 

and  pays  it  to  the  mortgagor  who  has  no  right  to 
receive  it."**  Moreover,  the  suggestion  has 
been  judicially  made  (but  the  point  was  not 
determined)  that,  while  the  release  for  a  nominal 
consideration  of  portions  of  the  security  of  the 
prior  mortgagee  would  not  release  the  other  por- 
tions in  favor  of  the  mortgagor,  or  give  priority 
in  respect  to  them  to  a  subsequent  incumbrancer, 
still  the  first  mortgagee  may  be  responsible  to 
the  second  for  the  fair  value  of  the  parcels  con- 
veyed.** 

185.  On  the  other  hand,  there  is  no  law  to  Buying  in 
prevent  the  first  mortgagee  buying  up  the  second  J^S^e. 
at  a  discount,  without  disclosing   to   him   the 
knowledge  he  has  of  the  probability  of  a  profit- 
able sale.**    Nor,  further,  can  the  second  mort- 
gagee exercise  a  right  to  consolidate  as  against 

a  prior  incumbrancer  selling  under  power.*^ 

186.  Where  there  was  a  trust  to  a  second  seiiinR 
mortgagee  to  sell,  and  out  of  the  proceeds  to  pay  6mm»«- 
the  first  and  second  mortgages   and   pay   the*'**" 
balance  to  the  mortgagor,  a  sale  by  him  subject 

to  the  first  mortgage  was  held  valid.** 


(2)  Right  to  Account. 

187.  It  is  clear  law  that  the  account  to  bexceoant** 
taken  as  against  the   first   mortgagee   at   theiS^'*''' 


**  Wett  London  Commerciat  Bank  T.  ReUmnce  P.  Bldg.  Boo.,  L. 
R.  2»  Ph.  D.  (KSl :  aee  also  Fuller  v.  Lanoum.  37  Minn.  74. 

**  Trurt  d  Loan  Co.  T.  Boulton,  18  Gr.  234 ;  but  im  Boone  v. 
Clarke,  (111.)  21  N.  E.  R50. 

"  nolman  v.  Noket,  22  Beav.  402. 

"  See  Merritt  r.  Stephenion.  «  (Jr.  567. 

•  Uanier  v.  Dim,  S  Jur.  N.  8.  232. 
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instance  of  the  second  mortgagee  must  be  taken, 
in  all  respects,  as  though  the  mortgagor  himself 
were  taking  it;  and  that  if  the  mortgagor  would 
have  had  an  equity  to  exclude  any  item  in  the 
account,  that  is  an  equity  which  can  be  asserted 
by  the  second  mortgagee." 

188.  Also  the  mortgagee-vendor  is  liable  to  a 
mortnftM  ^"^^^^l^^nt  iucumbranccr  for  loss  caused  by  his 
ukS.'"  ®^^  mistakes  or  those  of  his  agent.  Thus  in 
**  Tomlin  v.  Luce "  the  mortgagee's  auctioneer 
inserted  in  the  particulars  of  sale  a  statement  as 
to  the  condition  of  the  roads  on  the  property; 
which  statement  turned  out  to  be  incorrect,  and 
the  purchaser  declined  to  complete  without  com- 
pensation. Compensation  was  allowed  and  the 
sale  was  completed.  It  was  held  on  appeal: 
firstly,  that  the  first  mortgagees  were  answerable 
for  any  loss  which  was  occasioned  by  the  blunder 
made  by  their  auctioneer  at  the  sale.  But, 
secondly,  the  amount  of  compensation  given  was 
not  to  be  treated  f  3  a  sum  which,  but  for  their 
wilful  default,  they  might  have  received ;  rather 
the  measure  of  damages  would  be  according  to 
the  value  of  the  misstatement,  which  would  de- 
pend upon  what  would  have  been  given  by  a  pur- 
chaser for  the  property  if  that  misstatement  had 
not  been  made. 


Wilful 
default 


189.  Here  it  will  be  proper  to  state  the  doc- 
trine of  "  wilful  default,"  that  so  materially 
affects  the  liabilities  of  the  first  mortgagee 
during  sale  proceedings.    As  stated  by  Jessel, 

»  Mainland  v.  Vpiokn    L.  R.  41  Ch.  D.  128;  Melbourne  Banking 
Co.  V.  Brougham.  L.  R.  7  App.  C.  307. 
"I..  R.  43  Cb.  D.  191. 
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Master  of  the  Rolls,"  the  law  stands  thus: 
"  Every  mortgagee  who  sells  and  receives  the 
purchase  money  is  liable  for  wilful  default  if  he 
does  not  receive  what  he  might  have  received  by 
due  diligence.  *  *  It  appears  to  me, 
therefore,  both  on  principle  and  authority,  that 
the  proper  form  of  account  against  a  mortgagee 
in  possession  who  has  sold  is  an  account  of  the 
proceeds  of  sale  received  by  him,  or  by  his  order, 
or  for  his  use,  '  or  which  without  his  wilful 
default  might  have  been  so  received.' "  It  does 
not  seem,  however,  that  in  taking  the  account,  it 
is  proper  to  cast  on  the  mortgagee  the  burden  of 
proving  that  he  made  the  most  of  the  mortgaged 
pi'operty  whilst  in  possession;  in  short,  wilful 
default  must  be  proved." 

190,  As  among  themselves  subsequent  incum-  pri„ntie» 
brancers  must  form  a  queue  in  the  order  of  their  ^^  ;„. 
priorities ;  and  when  the  mortgagee  shows  inclin-  "i'lT*.  ""' 
ation  to  give  some  claimants  an  undue  advantage, 
the  money  may  be  ordered  to  be  paid  into  court, 
and  a  receiver  will  be  appointed  of  the  proceeds 
of  the  property  remaining  unsold." 


(3)  Judgment  Creditors. 

191,  The  necessity  of  recognizing  the  interest  crnirt- 
of  his  execution-creditors  in   the   mortgagor's™""*' 
equity  has  already  been  dealt  with.    It  remains 
to  add  a  short  note  on  their  rights  in  regard  to 
the  proceeds  of  sale.    Cases  shew  that  the  mort- 
gagee-vendor may  be  restrained  by  injunction, 

"  Major  V.  Murray.  8  Ch.  D.  426. 
"Metcalf  V.  Campion,  1  Moll.  238. 
■CootP,  7th  ed.  1160. 


*l 


^^Syf^-^^'SSt ' 


162 


IS 


min. 


•  if 


POWER  OF  SALE. 

at  the  suit  of  such  creditors,  from  paying  over 
the  surplus  of  proceeds  to  the  mortgagor,  or 
otherwise  applying  it  in  disregard  of  their 
rights."  It  is  not  so  clear  how  far  a  garnishee 
order  will  affect  the  surplus;  but  it  seems  that 
the  judgment  creditors  of  a  puisne  incum- 
brancer, by  garnishing  the  mortgagee-vendor, 
can,  and  by  garnishing  the  mortgagor  cannot, 
successfully  bind  what  surplus  the  vendor  holds 
by  time  of  service." 


surplus. 


V  t 


i  I    i 


(E)  Surplus. 
HortffagM       192.  The  word  **  surplus  "  is  sufficientlv  self- 

HAS  OO  1  "      "  A  j_       i 

rifhtto  explicit  not  to  need  definition,  although  some 
writers  on  mortgage  law  "  have  not  much  dis- 
turbed themselves  to  keep  its  meaning  and  use 
apart  from  those  of  * '  proceeds  of  sale. ' '  To  the 
surplus  proper  the  mortgagee  has  no  right. 
There  are  cases,  it  is  true,  where  the  title  of  the 
mortgagor  is  extinguished  by  the  possession  of 
the  mortgagee.  But  in  such  cases  the  sale 
should  not  purport  to  be  under  power— there  is 
no  proper  sale  under  power,  and  no  surplus." 
Where  the  extinction  or  release  of  the  equity  of 
redemption  is  incomplete  or  invalid,  the  mort- 
gagee must  account  for  the  surplus  of  the  pro- 
ceeds." 


Or  of  re- 
tainer. 


193.  He  has  not  even  a  right  of  retainer  out 
of  it  for  payment  of  debts  due  to  him  outside  of 

.-ilS  **''"*'"""•  "■  U'^^ier,  14  Jiir.   IM:   Thornton  V.   Finch,  4  Glff. 

'•Chatterton  V.   M'atm-y,  T,.   R.  1«  Ch.   D.  278.   17  Ch.  D.  2.5!> 
spo  \Viiig%n  V.  Heywood,  IIS  Mam.  r.l4. 
"  K.  g.  -Mr.  Jones. 

"  Chapman  ?.  Corpr,  41    L.  T.  N.   S    22. 
**  Ruthhrook  v.  Lairrence,  !..  R.  5  ChT's. 
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his  specialty,  so  as  to  give  him  a  priority  over  smu«u 

the  other  creditors;"  although,  as  against  the 

mortgagor,  he  might — ^to  avoid  circuity  of  action 

— ^be  allowed  to  pay  himself.    If  he  persist  inintere.t 

*  oiiKiir|ilu«. 

holdmg  the  surplus,  not  only  may  the  person 
entitled  thereto  force  him  to  disgorge,  but  he  is 
liable  to  pay  interest  on  it,"  although,  if  under 
pressure  of  adverse  claims  and  at  the  request  of 
a  puisne  incumbrancer  he  retains  it,  interest  will 
not  rim  against  him." 

194.  Pa)Tnent  over  of  the  surplus  is  usually  Payment 
made  on  advice  of  solicitor.  That  such  advice  of  solicit 
is  not  always  the  best,  we  learn  from  Reiv  v. 
Lane,"  where  the  mortgagee,  having,  on  such 
advice,  paid  over  to  the  mortgagor — a  debtor  of 
the  solicitor— and  being  considerably  damnified 
by  such  payment,  was  held  entitled  to  an  action 
against  his  interested  counsellor.  A  curious 
application  of  the  liability  of  the  mortgagee  to 
account  for  the  surplus  has  likewise  been  made 
as  against  a  solicitor.  For  the  latter  having 
acted  for  both  vendor  and  purchaser,  and  having 
the  surplus  funds  in  his  hands,  it  was,  neverthe- 
less, held  that  he  must,  as  agent  in  a  fiduciary 
character,  pay  them  over  to  the  mortgagee ;  who, 
of  course,  had  no  personal  right  thereto,  but  was 
strictly  accountable  for  the  same  to  the  mort- 
gagor, in  this  case  deceased,  without  kith,  kin 
or  claimant." 

"Talbot  V.  Frere,  I,.  R.  0  Ch.  D.  WIS. 

» Cktlra  V.  Jones,  I,.  H.  35  Ch.  D.  544 :  Smith  Y.  Pilkington,  1 
De(J.  F.  &  J.  120. 

••  Mathigon  v.  Clarke,  25  L.  J.  Ch.  29. 

"3  Jur.  N.  S.  125. 

••  lie  BeU,  L.  R.  34  Ch.  D.  482.  citing  Burdirk  v.  aarriek,  L.  R. 
5  Ch.  233. 
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195.  The  proper  recipient  of  the  surplus  is 
usually  designated  in  the  deed  of  mortgage,  or  is 
implied  by  statute.  Thus,  the  Short  Form  Act 
says,  pay  to  "  the  said  mortgagor,  his  executors, 
administrators  or  assigns,  or  as  he  shaU  direct 
and  appoint."  The  second  part  of  chapter  10, 
Edw.  VII.,  c  51,  more  lucidly  provides  for- 
what  in  any  case  is  the  proper  application- 
payment  of  the  residue  to  the  subsequent  incum- 
brancers according  to  their  priorities."  In  our 
country  such  incumbrancers  are  those  disclosed 
by  the  preliminary  searches  of  the  vendor  under 
power,  and,  of  course,  any  others  who  may  notify 
and  prove  their  claims  to  him.*' 

whentc.  195a.  Failing  subsequent  incumbrancers 
«i"ity.  known  to  him,  the  mortgagee  may  pay  over  the 
surplus  to  the  person  entitled  to  the  propertv, 
subject  to  the  charge  under  which  sale  was  had/* 
Payment  may  have  to  be  made  to  the  mortgagor 
—to  a  subsequent  purchaser— or  to  an  assignee 
in  insolvency,*'  as  the  case  may  be.  Where  the 
party  entitled  has  died,  payment,  in  Ontario, 
would  be  made  to  his  personal  representative.** 
In  any  event,  in  the  absence  of  notice  to  the  con- 
trary, the  mortgagee  is  entitled  to  pay  over  the 
surplus  to  the  apparent  owner  of  the  equity  of 
redemption.** 


Vayment 
into  court. 


!  i  f 


196.  Where  there  are  claims,  the  mortgagee 
may  require  proof  thereof;  and  should  the  same 

22,  and  see  infra  paragraph  IW  for 


c.  r>i. 
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"lO  Edw.   VII. 
the  URual  practicp. 

"Of.  Joneii,  Sth  «•<!..  in2J».  IfWO 
"Cf.  R.  a.  O.  1   (Jeo.  V.  c.  25,  B    SO. 
"Callovafi  V.  Peoplen.  n4  Oa    441 

-.c/v^'oraS' nwSl  Tcb.  20."  '*^  """*  '"  ''^  '^'""'  ^*~'- 
"Harper  v.  Culvert,  5  O.  R.  iR2. 
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be  refused,  or  not  be  sufficiently  convincing  to  mcuou 

make  payment  safe,  it  is  the  practice  in  Ontario 

to  pay  the  money  into  court.  This  practice 
seems  convenient  rather  than  authenticated  by 
decisions.  In  Re  Kingaland,^"  trustees  who 
were  also  mortgagees,  having  required  and  not 
gotten  what  the  court  deemed  reasonable  proof, 
were  held  entitled  to  pay  into  court  under  the 
Imperial  Trustee  Relief  Act."  On  the  other 
hand,  it  was  thought,  in  Western  Canada  v. 
Court, ^*  that  a  moi'tgage  was  not  such  an  express 
trust  as  to  come  within  the  meaning  of  the 
Trustee  Relief  Act,  so  as  to  enable  the  mort- 
gagee to  pay  the  surplus  into  court  under  that 
Act;  and  that  his  proper  course  was  by  inter- 
pleader." 

197.  It  was  decided  in  Biggs  v.  Freehold  Loan  rtut«te  .f 
and  Savings  Company,  26  A.  R.  232,  that  where  tilml  ap- 
a  sale  is  effected  under  the  Short  Forms  Act,  the  liSu*!^ 
mortgagee  becomes  an  express  trustee  of  the  pro- 
ceeds of  the  sale,  and  the  mortgagor  is  entitled  to 
bring  an  action  against  him  for  an  account,  not- 
withstanding the  expiration  of  six  years  from 

the  tin»  of  sale,  the  Trustee  Act  not  applying. 
Up  to  the  date  of  this  decision  the  surplus 
moneys  were  looked  upon  as  moneys  had  and 
received  to  the  use  of  another  and  not  trust 
monevs:  Vide  Boulton  v.  Rolwand,  4  O.  R.  720. 

(F)  Dower  in  Surplus. 

198,  Prait  v.  BunnelV*:     As  Mr.  Justice  Mewinif 
Street  has  here  been  at  some  pains  in  dissecting  Acli!"'*' 

**  8  P    R.  77 

"10  i  11  Vict.  p.  96;  see  R.  S.  O.  1S»-.  c.  51.  b.  2S. 
"25  Or.  IBl;  cf.  Blether  v.  Orakam.  2  Bdw.   (N.  Y.)  (M7 
^  But   see   article  by    A.    H.    Marsh,    Q.C.,   in    C.  L.  T.   Vol.   V. 
p.  63. 

"21  O.  R.  1,  dting  «  conaiderable  number  of  adverae  decisions. 
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the  law  concerning  the  interest  taken  in  the  pro- 
-  ceeds  or  surplua  by  the  wife  of  the  mortgagor, 
it  will  be  useful  to  give  a  portion  of  his  decision. 
The  learned  judge,  after  quoting  and  analysing 
the  9  Edw.  VII.,  c.  39,  sec.  10,  says :  "  The  mean- 
ing of  this  section  may,  perhaps,  most  readily  be 
appreciated  by  a  practical  illustration.  Sup- 
pose a  farm  of  one  hundred  acres,  worth  $10  an 
acre,  to  be  subject  to  a  mortgage  from  a  husband, 
upon  which  is  due  for  principal,  interest,  and 
costs,  $800,  and  that  his  wife  has  joined  to  bar 
her  dower: 

"  If  the  mortgagee  forecloses  the  mortgage, 
the  wife  loses  her  dower  absolutely,  and  has  no 
recourse  against  any  one  for  it. 

**  If  the  mortgagee  sells  eighty  acres,  and 
thus  satisfies  his  mortgage,  the  wife  loses  her 
dower  in  the  eighty  acres;  the  remaining  twenty 
acres  is  reconveyed  to  her  husband,  and  she  has 
her  dower  in  it;  but  dower  in  twenty  acres,  not 
one  hundred  acres. 

"  If  the  mortgagee  sells  the  whole  one  hun- 
dred acres,  his  mortgage  money  is  paid  in  full, 
and  he  has  a  surplus  of  $200 ;  this  is  the  case  pro- 
vided for  specially  by  the  10th  section.  That 
section  directs  that,  in  such  a  case,  the  widow 
shall  be  entitled  to  dower  in  this  surplus— not  in 
the  whole  value  of  the  land  to  be  paid  out  of  this 
surplus— to  the  same  extent  as  she  would  have 
been  entitled  to  dower  in  the  land  from  which 
the  surplus  was  derived,  if  it  had  not  been  sold. 

"  To  apply  this  to  the  ease  I  have  put,  the 
widow  i  entitled  to  dower  in  the  $200  surplus  to 
the  same  extent  as  she  would  have  been  entitled 
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to  dower  in  the  twenty  acres  from  which  the 
surplus  was  derived,  if  it  had  not  been  sold. 


"I  am  of  opinion,  for  the  reasons  I  have  Mode  nr 
given,  that  one-third  of  any  surplus  arising  from  tM«  T 
the  sale  of  the  mortgaged  premises  here  should*"'*"* 
be  paid  into  court  to  the  credit  of  this  cause,  and 
should  remain  there  during  the  joint  lives  of 
Mr.  and  Mrs.  B.  (mortgagor  and  wife),  to  secure 
her  dower,  the  interest  meantime  being  paid  out 
to  the  defendant  G.  (assignee  in  insolvency),  in 
trust  for  B.'s  creditors,  and  that  after  the  death 
of  B.,  in  case  his  wife  survives,   the   interest 
should  be  paid  to  her  during  her  life,  subject  to 
which  the  principal    should   be    declared   the 
property  of  G.  in  trust  for  the  creditors." 


T* 


"See  alio  Jones.  .%th  «>d.  1913,  for  different  effecU  of  death  of 
hoaband,  (1)  before  sale,  and  (2)  after  sale,  but  before  dittribution 
of  turploa;  it  appearing  that,  in  the  former  case,  ahe  take*,  and  not 
in  the  latter:  citing  Chafee  v.  Franklin,  11  R.  I.  578. 
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(A)  Injunction.* 

199.  It  is  very  far  from  being  a  matter  of 
inji,iii^D  ^^^^^  *®  obtain  an  injunction  against  the  mort- 
n::.\S.rJ  S*?®®'^  proceeding  to  sell.  So  long  as  it  is  not 
ouuFM..  quite  clear  that  he  is  acting  mcUe  fide  or  fraudu- 
lently,* or  outside  the  scope  of  the  power/  the 
court  has  no  jurisdiction  to  restrain  him  from 
its  exercise.*  Where,  on  the  other  hand,  it  is 
distinctly  made  out  that  he  is  attempting  to  per- 
vert the  power  from  its  legitimate  purpose  and 
to  use  it  for  the  oppression  of  the  mortgagor,  he 
will  be  enjoined  its  use ;  *  but  it  is  not  sufficient  to 
show  that  the  exercise  of  some  other  remedy  of 
the  mortgagee  would  be  more  beneficial  to  the 
party  complaining.*  The  distinctions  are  to  be 
noted  that  a  much  stronger  case  is  required  to 
restrain  a  mortgagee  than  a  trustee,'  and  a  much 
stronger  case  to  restrain  proceedings  to  sell  than 
to  set  aside  the  sale.' 


Intuflici- 
eiic 


tiun. 


200.  Insufficient    Grounds. — To    show    the 
yA!;undt    strength  of  case  required,  there  may  here  be 

for  injunc-  j  -^ 

.  ,.  '  Y'^l,  f"'".™''  "'  iLcreea  of  injunction  in  such  v*t»n  aer  Seton. 
4th  t^.  Vol.  I..  2S7:  ."th  ed.  V.il.   I.,  621. 

*It  is  oniy  wherp  the  mortgaicpe  is  guilty  of  iioai<>  fraud  In  th.» 
execution  of  the  power  that  he  can  actually  execute  It.  and  at  thf 
same  time  violate  his  duty.  Hepnoltlt  v.  llennettey,  8  Atl    715. 

'Holland  v.  Cititent.    (f.  8.)    It)  Atl.  Of>4. 

*Jenkin»  v,  Joii€i.  2  Giff.  JM);  Harding  v.  Pingey,  10  Jur.  N.  S. 

'Darry  v.  Durrant.  1   DeO.  &  J.  rOTt. 
'  KediMl  V.  MoClrUan,  11   How.  172. 
'Anon.,  0   Madd.   10. 
'Jones,  4tb  ed.  1801. 
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enumerated  some  of  the  circumstances  that  have 
not  been  considered  of  sufficient  moment  to 
secure  an  injunction. 

(1)  Scarcity  of  money,*  business  depression, 
and  bad  weather,"  though  these  certainly  go  to 
the  price  at  the  auction,  are  no  grounds  for 
enjoining  the  sale. 

(2)  The  insolvency  of  the  trustee — where  the 
mortgage  is  in  the  form  of  a  trust  deed — will  not, 
in  the  absence  of  danger  shewn  of  misapplica- 
tion of  funds,  be  of  itself  sufficient;'*  but  the 
court  may,  according  to  the  American  practice, 
associate  a  referee  or  master  with  him  to  insure 
a  fair  sale,'*  or  take  security  from  him." 

(3)  It  is  not  enough  that  the  vendor  purports 
to  sell  more  than  he  validly  can  under  the  power 
—thereby  clouding  the  title  of  that  which  he  has 
no  right  to  sell ;  for  the  mortgagee  cannot  actu- 
ally sell  more  than  belongs  to  him.** 

(4)  Lack  of  notice  of  intention  to  sell— when 
notice  should  be  given — is  not,  per  ae,  good 
material  for  injunction;  for  it  is  open  to  the 
mortgagor  to  afterwards  set  aside  the  sale,  which 
is  thus,  in  the  absence  of  non-inquiry  clause,  at 
the  risk  of  the  purchaser.**  But  where  the  mort- 
gagee assumed  certain  trusts  as  receiver,  which 
were  to  be  terminable  upon  notice,  he  was  re- 
strained from  sale  until  he  should  give  notice ;  ** 
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'Muller  V.  Ba^lew,  211  Onitt.  (Va.)  521. 

-CapertoH  v.  Landeffi,  3  W.  Va.  540. 

"  Tooke  T.  yetrman,  75  III.  215. 

"Van  Bergen  v.  nemarett.  4  Johns   (X.  Y.)  37. 

'*  Terry  v.  Fitzgerald,  32  Oratt.   (Va.)   843. 

'*Arm$trong  v.  Bamford,  7  Minn.  4ft. 

«  ,." ''"".'r**'*'  "•   ^»'<'««»»-  10  Jur.   N.   8.  330;   but  see  Qihhont  v. 
UenougaU,  26  Or.  214. 

"  out  V.  .Veirfoa,  12  Jur.  N.  S.  220. 
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I.      I 


Sale  by 
first  mort- 
gafreeat 
request  of 
mortga- 
gor. 


SMtioni  the  distinction  being,  that  in  the  latter  case  the 

900-903.  ~' 

power  was  suspended  and   in   abeyance   unti^ 

notice;  while  ordinarily  the  power  is  perfect! 
operative  although  notice  may  be  essential  to  tne 
subsequent  validity  of  the  sale. 

(5)  The  sale  will  not  be  stopped  to  permit  a 
set-off  by  the  mortgagor." 

201.  A  second  mortgagee  has  no  redress  by 
injunction  against  a  prior  incumbrancer  selling 
at  the  request  of  the  mortgagor,  who  from  the 
complicated  state  of  the  subsequent  title  cannot 
himself  sell  the  property,  and  invites  the  first 
mortgagee  to  do  so.  For  it  has  been  said  that 
"  a  man  taking  merely  that  which  belongs  to  him, 
by  means  of  the  security  which  he  has  contracted 
for,  does  not  act  improperly  in  so  doing,  merely 
because  one  principal  reason  for  his  calling  in 
the  money  is  a  wish  to  benefit  another  person." 
The  case,  however,  might  be  different  if  it  were 
part  of  the  arrangement  that  the  mortgage-debt 
should  be  again  lent  to  the  purchaser." 

202.  Generally  speaking,  an  injunction  will 
not  be  granted  unless  it  be  shown  that  the  injury 
likely  to  be  sustained  by  the  parties  complaining 
will  be  irreparable;"  and  will  not  be  grar'ed 
where  the  conduct  of  the  plaintiff  is  tinged  with 
unfairness.'"  It  is  not  sufficient,  either,  to 
merely  assert  that  the  sale  will  materially  embar- 
rass the  plaintiff  or  that  he  does  not  owe  the 
money;  but  he  must  show  how  he  will  be  embar- 

"  Frieze  v.  Chapin,  2  R.  I.  429. 

"Dart.  V.  &  P.  7th  ed.  83:  cf   Woodtcard  v.  Jewell.  11  S«p.  Ct. 
Rep.  (U.  S.)  784;  Taylor  v.  Von  Schraeder  (Mo.)  16  8.  W.  675. 
"  Ker»haio  v.  Kalow,  1  Jur.  N.  S.  974. 
*'Ferrand  v.  CJay,  1  Jur.  265. 
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rassed,'^  and  how  it  is  he   does  not  owe  the 


money. 


that  Good 

ground! 


203.  Good    Grounds:— (1)    It    seems    „^, 

where  a  mortgage  is  void  from  its  inception,  [pj^i^i""*" 
from  fraud,  which  is  alleged  and  proved,  an 
injunction  will  lie.**  But  application  for  the 
same  must  be  by  the  mortgagor  himself,  although 
the  holder  of  the  mortgage  took  with  knowledge 
of  the  fraud  and  at  a  discount.  And  however 
allowable  it  may  be  to  enjoin  the  exercise  of  a 
mortgage  that  is  void  ab  initio,  there  is  no  right 
to  an  injunction  sta3dng  sale  imtil  an  alleged 
error  in  a  valid  mortgage  shall  be  corrected." 

(2)  Unconscionable  conduct  on  the  part  of 
the  mortgagee  may  sometimes  be  good  ground 
for  a  restraining  order.  As  where  the  mort- 
gagee is  improperly  attempting  to  collect  a 
penalty  imder  colour  of  the  mortgage;"  or 
where  he  acted  as  solicitor  to  the  mortgagor,  and 
the  latter  went  on  his  advice ; "  or  where  he  is 
attempting  to  use  the  power  of  sale  in  the  mort- 
gage for  some  quite  collateral  purpose,"  or  as  a 
fulcrum  to  get  an  advantage  on  another  mort- 
gage,— he  will  be  restrained  because  the  scope  of 
the  power  in  the  first  mortgage  only  includes  the 
realizing  of  the  debt  thereby  secured." 

"Montgomery  v.  McEiten,  9  Minn.  108. 
»  Vaughan  v.  Marable,  64  Ala.  60. 
"Southampton  Boat  Co.  v.  Muntz,  12  W.  R.  330. 
"Jones,  5th  ed.  1807,  1811,  gee  also  1813. 
» Bidwell  V.  Whitnev,  4  Minn.  76. 
"  McLeod  V.  Jonet,  L.  R.  24  Ch.  D.  280. 

"  Rohertton  v.  y orris,  4  Jur.  N.  S.  155,  443.     But  not  where 
such  purpose  is  merely  incidental,  Holland  v.  Citizent,  9  Atl.  654. 
"  WMtworth  V.  Rhode$,  20  L.  J.  N.  S.  105. 
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■SS««S^        (3)  The  best  ground  for  injunction  is  pay- 

ment  or  tender  of  payment "  of  the  whole  debt 

due."  It  is  not  enough  to  have  paid  or  tendered 
principal  alone,"  or  principal  and  interest  with- 
out costs,"  or  for  the  counsel  moving  for  injunc- 
tion to  undertake  to  make  tender." 

(4)  Where  special  circumstances  are  alleged 
and  proved  which  make  an  injunction  necessary 
to  the  ends  of  justice,  it  will  lie." 

(5)  It  will  also  lie  against  "  further  proceed- 
ings "  if  taken  in  contravention  of  10  Edw  VII 
c.  51,  s.  28."  '' 

whento^  204.  The  injunction  should  be  bespoken,  if  at 
fop'P'"  all,  before  the  completion  of  purchase,  that  the 
rights  of  a  purchaser  may  not  intervene."  It  is 
most  commonly  in  suits  to  redeem  that  they  are 
applied  for,  but  it  is  doubtful  whether  the 
pendency  of  a  redemption  action  is  alone  suffi- 
cient ground  for  restraining  sale."  On  the  other 
hand,  after  tender  of  payment  refused,  a  suit  to 
redeem  would,  it  seems,  be  proper  material  for 
an  application  for  injunction  until  the  suit  could 
be  heard;"  but  a  mere  offer,  without  actual 
tender,  is  as  nothing."  Again,  where  the  simi 
due  is  not  ascertained,  and  there  is  a  dispute  as 

"Green  v.  Engleman,  37  Mich.  460 

"Powell  V.  Hopkins,  38  Ind.  1. 

"See  tupra.  Chap.  III. 

"  Paynter  v.  Careir.  18  Jur   417. 

"Em  p  rie  Fell,  20  W.  R.  881. 

"Smith  V.  Brovcn,  20  O.  R.  165. 

"Boulter  v.  Mutual  Loan.   [],S691  W    N    80 

lond"A^^L%^%^"•^'^^'''■  "•  213:  gee.bo^ever.  Rhodes  v.  Buck- 
1  Chv    C^am"  64  G(>mmercial  Bank  v.  Bank  of  Upper  Canada, 

"Jones.   5th  ed.   17ft7. 

"Alatthie  v.  Edward*,  11  Jur.  761. 
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to  the  equities  of  the  parties,  or  as  to  the  exist-  um»u 
ence  of  a  breach  of  a  condition  of  the  mortgage,  ^^^~ 
an  injunction  may  lie  until  these  matters  are 
settled." 

205.  The  courts,  moreover,  take  a  convenient  condition, 
precaution  against  vexatious  restraints  on  the  tefJno. 
mortgagee 's  use  of  his  remedy  by  sale.  Thus,  in  *'""• 
Jones  V.  Matthie*"^  we  find  it  stated:  "  If  the 
power  is  exercised  for  fraudulent  purposes,  this 
court  will  interfere,  and,  as  in  other  cases,  if  the 
party  actually  deposits  in  court  the  amount  due, 
it  will  not  allow  the  power  to  he  exercised  at  all." 
The  general  rule  as  to  this  deposit,  is  that  the 
sale  will  be  restrained  only  on  payment  into  court 
by  the  mortgagor  of  the  amount  which  the  mort- 
gagee swears  to  he  due  him;  which  rule  does  not 
apply  where  the  court  can  see  from  the  terms 
of  the  deed  that  this  amount  cannot  be  due  on 
the  security."  Nor  does  this  rule  apply  where 
the  relation  of  client  and  solicitor  exists  between 
the  parties,  in  which  condition  the  court  will  look 
at  the  circumstances  of  the  case  and  make  such 
order  as  will  save  the  mortgagor  from  oppres- 
sion, without  injuring  the  security  of  the 
mortgagee.  McLeod  v.  Jones  **  was  such  a  case, 
and  an  injunction  was  therein  granted,  con- 
ditioned on  the  plaintiff  paying  in  such  sum  of 
money  as  the  court  considered  would  cover  the 
amount  actually  advanced. 

206.  The  injunction,  where  the  court  thinks  i„,„,,.^„. 
fit,  may  be  interlocutory  in  its  nature.    Thus,  in  ^'y- 

"Jonea  v.  Ma'ttkie,  11  Jur.  504. 
''Hickton  \.  Darlote.  L.  R.  23  Ch.  D.  690 
"L.  R.  24  Ch.  D.  28». 
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•Mtigu  Merest  v.  Murray;*  it  was  granted  until  the 

defendant  should  put  in  an  answer.    In  Rhodes 

V.  Buckland;*  it  was,  in  view  of  the  facts,  granted 
to  restrain  the  mortgagee  from  selling  and  part- 
ing with  the  legal  estate  and  title  deeds  pending 
a  suit  to  redeem.    In  the   latter  case.   Lord 
RonuUy  thus  expressed  himself:    "I    am   of 
opinion  that,  under  the  circumstances   of   the 
case,  the  principle  of  protection  of  the  property 
pending  litigation  ought  to  be  applied,  so  as  to 
induce  me  to  restrain  any  dealing  with  the  legal 
estate  until  I  can  determine  the  right.    It  is 
obvious  that,  if  this  be  allowed  (i.e.,  the  conduct 
to  be  enjoined),  any  first  mortgagee,  by  collusion 
with  the  mortgagor    •    ♦    *    might  wholly  de- 
feat the  rights  and  title  of  any  puisne  incum- 
brancer.   I  cannot,  therefore,  in  this  state  of 
the  case,  refuse  to  protect  the  property  until  I 
see  to  whom  it  belongs." 


Ex  parte. 


207.  Such  an  injunction  may  even  be  granted 
ex  parte,  as  in  our  own  case  of  Commercial  Bank 
V.  Bank  of  Upper  Canada,*'  where,  pending  an 
appeal  from  the  Court  of  Chancery,  the  mort- 
gagee was  restrained  from  sale  on  an  ex  parte 
motion,  but  with  liberty  to  move  at  any  time  to 
dissolve  the  injunction.*'  Where  an  injunction 
has  been  wrongfully  obtained  the  mortgagee  will 
have  a  right  to  relief  for  the  damages  and  costs 
sustained  by  him  through  such  injunction." 

**14  L.  J.  N.  S.  321. 
*16  Beav.  212. 
"1  Chj.  Cham.  64. 

8ha"p^%^ni^l3.  ''»""«*^*  abandonment  of  injunction,  see  Mappi  v. 

"Aldrich  V.  ReynoUi,  1  Barb.   (N.  Y.)  Ch.  37. 
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(B)  Actions  to  Redeem,  Set  Aside  Sale,  and 
FOR  Account. 

208.  The  standard  remedies  of  the  owner  of  AoiioMto 
the  equity  are,  before  sale,  an  action  to  redeem; eta 
after  sale,  an  action  to  set  aside  and  for  redemp- 
tion ;  and  along  with  these,  in  either  case,  their 
necessary  handmaid,  the  right  to  an  account. 
Where  a  sale  has  been  had,  and  is  being  im- 
peached, there  is  no  presumption  in  favor  of 
everything  being  done  properly,  but  the  pur- 
chaser or  those  claiming  under  him  must  (in  the 
absence  of  non-inquiry  clause)  show  a  due  exer- 
cise of  the  power.*"    The  degree  of  misconduct 

that  will  serve  to  upset  a  sale  has  been  put  into 
an  epigram  by  Mr.  Bigelow  in  his  book  on  Fraud, 
as  follows :  A  sale  imder  power  will  be  set  aside 
upon  proof  of  the  slightest  fraud  or  unfair  con- 
duct, but  not,  as  sometimes  stated,"  upon  the 
slightest  proof  of  fraud  or  unfair  conduct." 

209.  Anything  that  would  be  ground  for  an  Ground, 
injunction  before  sale  may  be  sufficient  subse- Mid^^Sf 
quently  to  set  aside  a  sale ;  while  many  irregu- 
larities that  would  not  be  material  on  which  to 
apply  for  a  restraining  order  will  here  suffice. 
Thus  neglect  to  give  notice,  or  even  irregularities 

in  its  contents  and  mode  of  service  may  invali- 
date the  sale."  This  is  especially  the  case  where 
the  purchaser  was  aware  of  the  irregularities; 
for  otherwise,  though  generally  he  is  bound  to 
inquire,  yet  the  courts  are  unwilling,   on   the 

"  Bartlett  V.  Jull.  28  Gr.  140. 

"Citing  Longwith  v.  Butler,  3  Gilm.  42. 

"  Ed.  of  1888.  p.  349. 

"Cf.  nrinan  T.  NichoU,  115  Mass.  353. 
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•55-.  pound  Of  technical  defects  in  the  proceedings, 
to  take  his  bargain  from  a  bona  fide  purchaser. 

P^^^u  ^^^'  ^°  «^^°eral,  as  regards  dealings  between 
-u.«.,^        rtgago,  ,^,  ^,^g^g^^^  ^^  right  oTthe 

l^^^^'J^^^T  '^  *  ^^^  pronounced  and  de- 
cided right,  and  one  that  he  cannot  be  deprived 
.  .^  ^^^}  dealings,  unless  carried  on  in  a  full 
spirit  of  fairness  without  undue  pressure,  influ- 
ence, or  concealment."    But  it  is  much  more 
difficult  to  state  the  law  where  an  innocent  pur- 
^LT  J«f^^\T^««ed.    It  is,  indeed,  a  moot 
point  whether  the  courts  have,  in  any  instance, 
a  discretionary  power  to  allow  or  disaUow  anv- 
one  to  redeem  when  strictly  entitled  so  to  do. 
Un  this  matter  the  judges  were  evenly  divided 
m  our  case  of  Simpson  v.  Smithy  and  the  doubt 
has  not  ceased  to  abide  with  us,  unless  it  be  that 
Mr.  ChanceUor  Boyd  has  driven  it  forth  by  his 
decision  m  Martin  v.  Miles/^  wherein  he  says- 
Now  an  equity  of  redemption  is  an  estate  in 
the  land  and  m  all  cases  where  the   right  to 
redeem  has  not  been  barred  by  the  Stetute  of 
Limitations,  it  exists  as  a  right  and  an  estate 
over  which  the  Court  has  no  discretionary  poTel 
The  law  of  England  is  that  which  by  legislation 
has  been  adopted  in  this  province,  touching  the 
limitation  of  the  right   to  redeem.    One   will 
search  the  English  books  in  vain  to  find  anything 
upholding  the  view  that  the  court  exercises  dis 
cretionary  power  in  granting  redemption  to  a 
person  interested  in  the  equity  of  redemption  " 


»>M 


J(T"/  "■  ■*'<'^''"'>.  11  O.  R.  380. 

1  E.  &  A.  9. 
"S  O.   R.   404. 

We?2°(f.  RfVn.  '•  '''"■"*'   '^-   «•   5  Ch.   App.  230:   F««W.  v. 
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211.  Now,  whether  an  equity  of  redemption 
is  in  effect  merely  the  court's  opinion  that  it  is 
eauitable  in  the  particular  case  to  permit  re-»,iow. 
demption;  or  whether  its  being  an  estate  in  tne»ft«ruie 
land  makes  it  something  outside  of  the  discretion 
of  the  court,  as  would  seem  to  be  the  effect  of  the 
above  decision;  or  whether  that  decision  is  not 
meant  to  apply  to  cases  where  the  rights  of  a 
purchaser    have    intervened — this  is  matter  of 
fine  theory  for  the  main  part;  and  the  practice 
has  been  to  exercise  a  discretion,  in  Ontario,— 
either  by  limiting  the  right  to  redeem  by  con- 
ditions favorable  to  the  bona  fide  purchaser  or 
by  altogether  remitting  the  mortgagor  to  some 
other  remedy.    Thus,  in  Carroll  v.  Robertson," 
it  was  appointed  as  a  condition  of  relief  against 
the  purchaser,  the  sale  being  irregular,  that  he 
should  be  allowed  for  all  improvements  made 
under  the  belief  that  he  was  absolute  owner  as 
far  as  they  enhanced  the  value  of  the  property- 
he  being,  at  any  rate,  in  a  better  position  as 
regards  improvements  than  a  mortgagee  as  to 
improvements  made  by  him   qua  mortgagee." 
By  statute,  a  person  making  lasting  improve- 
ments on  land  under  the  belief  that  the  land  is 
his  own  is  entitled  to  a  lien  upon  the  same  ^o  the 
extent  of  the  amount  by  which  the  value  of  the 
land  is  thereby  enhanced,  or,  in  the  discretion 
of  the  court,  may  be  allowed  to  retain  the  land, 
making  compensation  to  the  true  owner." 

212.  Dufresne  v.  Dufresne*''  is  a  case  where  Ref„g.i  to 
the  land  was,  by  collusion  between  the  mort- ^hereftona 
gagee,  the  wife  of  a  demented  mortgagor,  and^hLer'" 

"15  Grant  173.  „  ,        „    „    ^.„ 

"  Sep  Mettcrt  v.  Brovn,  9  Jur.  N.  S.  908. 

'*  1  Oeo    V    c    25    s.  3.3.  _ 

"11  O.  R.  773;  ct.  Enching  v.  Simmon*,  28  Wis.  272. 
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•gjjgM  her  sister,  conveyed  to  that  sister  at  a  gross 

undemlue;  but  it  being  subsequently  sold  to  a 

bona  fide  purchaser  for  value  without  notice,  the 
court,  being  moved  by  a  friend  of  the  lunatic, 
declined  to  set  aside  the  sale,  but  directed  an 
account  of  the  proceeds  against  the  wife. 

^o,       213.  There  seems  to  be  Uttle  question  that  an 
j^^n^-  action  for  damages  will  lie   for  unreasonable 
exercise  of,"  or  wrongful  and  irregular"  pro- 
ceedings under  power  of  sale,"  and  a  mortgagee 
18  chargeable  with  the  full  value  of  the  mort- 
gaged property  sold,  if  from  want  of  due  care 
and  diligence  it  has  been  sold  at  an  undervalue: 
National  Bank  of  Australasia  v.  United  Hand- 
in-Hand  etc.,  Co.,  4  A.  C.  391.    Moreover,  an 
action  of  account  may  be  maintained  against  a 
mortgagee  who,  under  colour  of  sale  proceedings 
extorts  disproportionate  costs  before  he  will  con-' 
sent  to  stay  the  sale." 

214.  In  all  cases  where  a  sale  is  invalid 
through  irregularity,  it  operates  nevertheless  to 
ttie  extent  of  the  purchase  money,  as  an  assign- 
ment of  the  mortgage  and  all  the  mortgagee's 
rights,  whether  to  the  moneys  secured."  or  to 
the  tune  (if  any)  run  under  the  Statute  of 
Lunitations."  or  generally  of  any  other  rights, 
interests,  or  remedies. 

r.  Ms"""''"  '■  ^""'«'-  I^-  R-  4  E«.  23;  Mo,^e  v.  Shelley,  8  App 

f^or^.a.e  without  notice  C.  L.  't.  vo..V;».?(iJiic1^^/i;»H.''Kr 
W.  R.7w'  "•  ''*'"'"'•  ■  ^"-  *  «^-  '^'^-  Prober  y.  Pendlebury,  in 
^  'Reynold,  v.  Hennery,  8  Atl.  715;  Baldwin  r.  Horcell,  15  Atl. 

"  RwT,  ''•   TJ"""^-   "5   Mass.   S{>. 
UrigHt  V.  Murray,  1   O.   R.   172 
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215.  It  is  a  general  rule  that  the  mortgagee  is 
entitled  to  add  to  his  security— and,  therefore,  to  "^"^ 


deduct  from  the  proceeds  of  his  sale — all  ex-,^ 
penses  properly  incurred  by  him  in  relation  to 
the  mortgage  debt,  or  the  premises  that  secure  it. 
Certain  of  these  expenses  have  already  been  con- 
sidered in  the  chapter  on  the  Proceeds  of  Sale, 
but  certair  others— conamonly  known  as  "  costs  " 
—may  here  profitably  be  discussed;  being  dis- 
bursements by  the  vendor  for  such  acts  as  a  mort- 
gagee selling  under  power,  or  otherwise  asserting 
his  rights,  usually  performs  through  his  solicitor. 

216.  The  exact  nature  of  this  right  to  ex-N,tureof 
penses  is  admirably  set  forth  in  Re  Sneyd.^  "  No  3d  0^ 
doubt,"  said  Lord  Justice  Cotton,  in  that  case,  **"*^*'' 
"  No  doubt,  if  the  debtor,  in  his  character  of 
mortgagor,  claimed  to  redeem  the  mortgage,  the 
court  would  not  grant  him  that  which  originally 
was  an  indulgence,  a  departure  from  the  strict 
tenor  of  his  legal  right,  without  imposing  upon 
him  the  condition  of  paying  the  mortgagee,  not 
only  the  debt  which  he  had  contracted  to  pay  by 
his  covenant,  but  any  expenses  which  had  been 
properly  incurred  by  the  mortgagee  in  her 
position  as  such.  But  that  is  an  entirely  differ- 
ent thing  from  saying  that  an  action  of  debt 
could  be  maintained  by  the  mortgagee  against 
the  mortgagor  for  those  expenses.    It  is   said 

•Or  ex  parte  Feicingn.   L.   R.   2"   Ch.   D.   faS. 
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18  founded  on  an  un^.ied  contract  by  the  mort- 
K«gor  to  pay  the«  cost.,  but  I  «n  of  opinion 
here  «  no  such  contract,  but  «i  a  condition  of 
redemption  that  a  Court  of  Equity  impose,  on 
the  mortgagor  the  terms  of  paying  all  co.tS 
properly  u.curred  by  the  mortg.^  L  the  pur 
po^^of  protectu.g  the  ertate  or  himwlf  a,  mort- 

_^  217.  (1)   Costa  of  Sate  Proceedings.— Ex- 

-,«  pen«.8   reasonably  incurred  in  exercising  the 

odl'-        "•'^rtising  the  sale,  for  solicitor's 

charges  in  preparing  the  various  steps  of  the 

proceedings,'  and  for  counsel  fees  advising  on 

TtlZ   '^  Z^^  '^'^ «"  ""^^y  °»-l«  «  first 

charge  on  the  proceeds,  even  before  the  prin- 
cipal  and  interest-    While  it  is  true  that  the 

r»^°r  "' ''"  ~"'^'»'  '^"  "ot  •«  ^titled  to 
charge  for  improper  or  fuUle  proceedings  in 

s~^r»r  ^'"'  ''^"'*•  ■"  "^  »"^«  -^^  -^ 

twl  Tl"  ".v  *°  •"'"'  ">*  ^^^  ^titled 
thereto ;  yet  where  there  is  such  reasonable  doubt 
of  the  invalidity  of  the  proceeding  as  to  make  it 
a  matter  of  discretion  whether  or  not  it  shall  be 

Zf  °  Z  '-  ^""^  '^^  ""«  «>""*<>••  will  not  be 
deprived  of  his  costs.' 

(2)  Costs  of  Abortive  Sale.—Tbe  mortgagee 
may  either,  where  the  action  is  to  redeem  add 
the  costs  of  an  abortive  sale  to  his  debt,  or,  kfter 
sal^e,  may  deduct  the  same  from  the  prWeds  in 

"  ''Oftofiur  V.   Whtllu    "J  n    ft    j'n    /  n    '.-  "-• 
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218.  (3)  Preparation  of  Mortgage,  cfc.—Cer- 
tain  coHta  preliminary  U>  the  mortgage  may  or 
may  not  be  allowed,  according  to  the  apparent  dMd. 
underfitanding  between  tnc  parties.  Thus,  as  to 
the  preparation  of  the  mortgage  deed,  if  the 
mortgagee  be  at  the  expense  of  paying  a  solicitor 

to  prepare  it,  he  will  generally  be  allowed  thosQ 
costs,^  as  well  as  for  the  fees  of  counsel  to  whom 
the  solicitor  may  submit  the  deed.'  Where,  how- 
ever, a  mortgagee,  being  also  a  solicitor,  acted 
for  the  mortgagor  in  preparing  the  mortgage,  he 
was  not  allowed  to  add  the  costs  into  his  security, 
they  being  deemed  mortgagor's  and  not  mort- 
gagee's costs.* 

219.  Again,  to  add  to  the  security  the  costs  of  sewch  ot 
the  investigation  of  title  prior  to  a  loan,  is  by  no  '  '" 
means  a  matter  of  course.  For  while,  if  the  bor- 
rower purports  to  be  offering  as  security  an 
estate  in  fee  simple,  or  other  certain  estate,  it  is 
doubtless  within  the  right  of  the  intending  mort- 
gagee to  prove  that  title  by  investigation ;  yet,  if 

the  agreement  is  merely  to  mortgage  his  estate 
and  interest  in  the  property,  then  such  investiga- 
tion must  be  at  the  risk  and  cost  of  the  mort- 
gagee."' Well-advised  lenders  do  not  burden 
their  security  with  such  preliminary  expenses, 
but  rather  deduct  from  the  first  advance  of 
money  the  costs  both  of  searching  and  clearing 
up  the  title,  and  of  preparing  and  registering 
the  mortgage.  Moreover,  it  is  common  with 
Loan  Companies  in  Ontario,  either  to  require  a 

'  yntional  t.  Gamfi,  L.  R.  31  r^.  r>   5W, 
'MchoUon  V.  Jeyet,  22  L.  J.  Ch.  833. 
•  Or  egg  v.  Slater,  22  Beav.  314. 
"Sational  v.  Gamei,  L.  R.  31  Ch.  D.  592. 
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deposit  to  cover  these  expenses,  or  to  have  in 

the  forms  of  appUcation  for  loan  a  condition 

providing  for  deducting  the  same  from  the  first 
advance. 

^ISU^:       220.  (4)  Costs  in  relation   to   the  Debt.- 
pondenoa  Where,  to  collect  the  debt  from  the  mortgagor 
proceedings  are  taken,  the  costs  of  these  are  ti 
be  allowed.    "  If  a  proceeding  is  taken  to  en- 
force the  contract  against  the  mortgagor,  those 
costs,  if  properly  incurred,  come  within  the  rule 
bemg  costs  properly  incurred  in  attempting  to 
enforce  the  rights  given  by  the  mortgage  con- 
tract.   The  costs  of  the  correspondence  with  the 
mortgagor  stand  on  the  same  footing.""    Nor 
need    such   costs    pertain  particularly  to  the 
premises  charged;  for  instance  the  cost.;  of  cor- 
respondence with  a  surety  who  had  given  a  pro- 
missory note  for  part  of  the  debt,  have  been 
allowed— bemg  expenses  incurred  not,  it  is  true, 
in  relation  to  the  mortgage  security,  yet  in  rela- 
tion to  the  mortgage  debt."    Again,  where  ex- 
penses were  incurred  in  trying  to  disencumber 
l^ds  held  under  collateral  mortgage,  they  were 
added  to  the  main  security."    As  also  would  be 
the    costs    of    a    mortgagee    having    himself 
appomted   administrator   to   the   mortgagor's 
estate,  where  he  was  the  principal  creditor." 
lor  the  governing  rule,  as  expressed  in  EUison 
V.  Wright,"  is  that  the  mortgagee  is  entitled  to 
be  allowed  in  account  against  the  mortgagor,  all 

'^  National  V.  Garnet,  h.  R.  31  C!h.  D.  592 
■•  Wells  V.  Tru»t  d  Loan  Co.,  9  O.  R.  17o' 
^*Ramadeti  \.  LangUy,  2  Vera    536 
"3  Russ.  458. 
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expenses  properly  incurred  for  the  recovery  of  SMttou 
the  mortgage  money.  

221.  (5)  Costs  in  relation  to  the  Property  or  RnwUng 
Security. — ^All  reasonable  expenditure  for  pro- JSqu^'of 
ceedings  taken  to  protect  the  security  may  fairly  S?)°!*^' 
be  added  to  that  security.    Thus,   where   the 
mortgagor's  solicitor  had— unknown  to  the  mort- 
gagee—a lien  on  the  deeds  of  his  client,  the 
mortgagee,  being  forced  to  yjy  the    costs   of 
resisting  that  lien,  was  held  entitled  to  add  them 

to  his  security."  Where,  also,  the  mortgagee 
resisted  an  action,  at  the  instance  of  the  mort- 
gagor, he  was  allowed  costs,  as  against  the  mort- 
gagor's puisne  incumbrancers." 

222.  (6)  Costs  of  Successful  Litigation. — 
Where  litigation  is  entered  on  by  the  mortgagee, 
and  results  in  a  gain  to  the  property  or  security, 
he  is  allowed  the  costs  of  such  litigation,  although 
he  may  have  gone  to  great  expense  in  the  matter ; 
as  was  held  in  one  case  where  heavy  charges 
were  incurred  in  defending  the  estate  against  an 
alleged  entail."  Successful  appeals  from  ad- 
verse decisions  entitle  the  mortgagee  to  add  to 
his  security  the  costs  of  the  litigation." 

• 

223.  (7)  Costs  of  Unsuccessful  Litigation.—  no  costs 
The  rule,  as  acted  upon  in  our  case  of  Wells  v.^'^ion 
Trust  &  Loan  Co.,^*  is  that  a  mortgagee  is  not  *""****'"■ 
allowed  to  add  to  his  mortgage  debt  the  costs  of 
unsuccessful  proceedings  at  law  instituted  by 
himself,  and  not  undertaken  with  the  approval 

^PeUv  y.  TTotAtfn,  7  Hare  351. 

»  Barry  v.  StoiceM,  1  Dr.  &  War.  618. 

'^' Ramtden  v.  Lwngley,  2  Vera.  536. 

"  Additon  V.  Cox,  L.  R.  8  Ch.  76 ;  Henry  v.  Ryan,  1  Knapp,  388. 

"9  O.  R.  170. 
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•gttjj.  of  the  mortgagor.  Where,  however— as  we  may 
infer  from  the  same  case— the  litigation  has  re- 
sulted in  a  partial  benefit  to  the  estate,  and  the 
beneficial  proceedings  can  be  separated  from  the 
rest,  the  costs  of  the  former  will  be  allowed. 
This  rule  as  to  unsuccessful  litigation  finds  a 
frequent  application  in  cases  where,  after  a  sale 
held  under  power,  an  action  for  specific  per- 
formance has  failed  against  the  purchaser.'" 

(8)  Costs  unnecessarily  onerous. — ^Even 
where  the  proceedings  are  in  themselves  of  a 
proper  nature,  they  must  not  be  conducted  in  an 
unnecessarily  expensive  manner,  as,  for  instance, 
by  executing  several  powers  of  attorney  where 
one  would  do.'' 

in  w*f       ^^^'  ^^^  ^^^^*  *'^  ^^^^on  to  Redeem.—''  The 
mortga.    gcucral  rulc  is  that  a  mortgagor  coming  to  re- 
deem pays  costs  when,  upon  taking  accounts,  a 
balance  is  found  in  favor  of  the  mortgagee."" 
Or,  as  enunciated  in  Loftus  v.  Swift,"  "  A  mort- 
gagee is  always  considered  as  entitled  to  costs, 
unless  there  be  something  of  positive  miscon- 
duct."   Merely  extending  his  claim  beyond  what 
the  court  finally  decides  that  he  is  entitled  to,  is 
no  ground  for  refusing  him  his  costs."    This 
rule  has  been  drawn  to  a  fine  wire  in  Little  v. 
Brunker;'  where  the  mortgagee  claimed  $905.00. 
was  allowed  $1.32,  and  yet  was  held  entitled  to 
the  benefit  of  the  rule. 

"Pcert  V.  Cecley,  15  Beav.  208. 
»•  Goodhue  V.  Carter,  1  Chy.  Cham.  13. 
"Utile  V.  Brunker,  28  Gr.  191. 

"Sch.  &  Lef.  642.    See  also  Gammon  v.  Stone,  1  Ves.  339. 
"  See  also  Norton  v.  Cooper,  5  DeG    MAO    72S  •  irim.mj.i,A  „ 
Trollope,  L.  R.  42  Ch.  D.  61^;  «e  l^«i,  li.  R.Vch:  aT^"    ' 


geo,  costs 
to  him. 


#  » 


C08T8. 


176 


225.  "  It  is  only  in  a  rare  case  that  costs  Metiau 

ought  to  be  given  against   a   mortgagee   who 

brings  forward  a  case  which  is  fairly  open  to^iSt 
argument."*'    But  "he  shall  not  onerate  his**^ 
pledge  with  costs  which  he   occasions   by   an 
unjust  defence."  "    He  may  be  deprived  of,  or 

even  compelled  to  pay  costs  occasioned  by  his 
unsuccessfully  or  improperly  resisting  the  right 
of  the  opposite  party  to  redeem."  Thus,  in  the 
old  case  of  Baker  v.  Wind,"  costs  were  given 
against  the  mortgagee  by  Lord  Hardwicke,  who 
remarked:  "  This  is  the  strongest  case  that  ever 
came  before  me,  for  the  decreeing  a  redemption, 
where  that  redemption  was  controverted;  and 
also  to  make  the  mortgagee,  who  opposed  it,  not 
only  lose  but  pay  costs ;  there  being  such  a  series 
of  transactions  in  which  it  was  constantly  ad- 
mitted to  be  redeemable,  as  it  clearly  was." 

226.  So  where  there  was  a  tender,  with  an  Tender  or 
appropriation  of  money  for  purposes  of  tender,  p'^™™*- 
and  the  same  was  refused,  costs  were  given 
against  the  mortgagee.*'  And,  generally,  any 
improper  or  fraudulent  conduct  of  the  mort- 
gagee, when  overpaid,  is  sufficient  to  cast  him  in 
costs.""'  The  rule  is  still  so  far  in  favor  of  the 
mortgagee  that  the  Court  of  Appeal  in  England 

has  been  held  to  have  no  jurisdiction  to  entertain 
an  appeal  against  an  order  allowing  costs  to  a 

"Stlrlini?,  J.,  in  Bird  v.    Wenn,   L.    R.  33  Ch.  D.   219. 
'Mocotta  V.  Murgatroyd,  1   P.  W.  3Sfi.     See  also  Trecothick't 
Cate,  2  Ves.  &  B.  181. 

"  Lmnaird  v.  Trollope,  supra.     Spe  also  Tomlinton  v.  Gresg.  15 
W.  R.  51. 

"l    Ves.    (Sen.)    160,    (1748). 

*  See  netillin  v.  Gale,  7  Vps.  ^^. 
t  »,",4r''*^**'^<"*  ^-  t*owe»,  McClel.  14ft;  Morony  v.  O'Dea,  1  Ball 
&  B.  10ft ;  Snagg  v.  Frizell,  3  J.  &.  L.  353 ;  Poviell  V.  Trotter,  1  Dr. 
*  Sm.  388. 
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mortgagee,  notwithstanding  charges  of  miscon- 
-  duct.    But  an  appeal  does  lie  if  the  moi-tgagec 
has  been  deprived  of  his  costs  on  the  ground  of 
misconduct." 

227.  (10)  Costs  in  Action  for  Account  after 
Sale.—Boulton  v.  Rowland,  '-hich  seems  to  be 
law  in  Ontario,  is  to  the  effect  that  where  the 
mortgagee  sold  under  power,  and  the  mortgagor 
afterwards  brought  action  against  him  for 
account  and  payment  over  of  the  surplus,  and  on 
taking  the  account  a  balance  was  found  due  the 
mortgagor,  he  was  entitled  to  his  full  costs  of 
suit  as  against  the  mortgagee.  *  *  The  case  seems 
to  be  the  case  of  the  defendant  having  received 
money  to  the  use  of  the  plaintiff,  and  being  sued 
for  that  money.""  Where  the  balance  is  found 
to  be  against  the  mortgagor,  of  course  the  rule 
would  be  in  favor  of  the  mortgagee,  as  above 
stated;  so  the  onus  of  costs  will  sway  with  the 
balance  of  account. 

228.  (11)  Costs  where  Unfounded  Allegations 
of  Fraud. — Frequently  the  fault  appears  in  pro- 
ceedings for  setting  aside  a  sale  and  for  redemp- 
tion, that  strong  declamatory  allegations  of 
fraud  and  misconduct  are  made  and  not  proved 
SQ  .  st  the  mortgagee.  Of  this  practice  Chan- 
ct.-  .  Spragge  has  observed:  "  It  is  a  great  im- 
propriety to  put  charges  of  this  kind  upon  the 
records  of  the  court,  unless  there  is  really  some- 
thing tangible  in  the  way  of  evidence  to  support 


"CAaWe*  v.  Jona,  L.  R.  33  Ch.  D.  80. 

"4  O.  R.  720. 

-Ih.     Proudfoot,    J.,    followed     by     Boyd,     C. 
O'Connor,  5  O.  R.  747. 
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them.""    More  serious  still  is  the  consequence  tMuoM 

that  the  courts  tax  the  plaintiffs  for  this  luxury ^ 

of  Billingsgate  by  refusing  them  their  costs, 
though  othei-wise  well  entitled  to  the  same,''  or 
even  mulct  them  the  costs  of  the  injured  mort- 
gagee." 

229.  (12)  Costs  of  a  Solicitor-Mortgagee—  VoptuSi 
Where  the  mortgagee  is  himself  a  solicitor,  it  is*^**" 
in  his  power  to  save  the  mortgagoi'  a  great  part 
of  the  costs  of  the  proceedings  by  himself  acting 
in  the  sale.  For  while  he  himself  will  be 
recouped  expenses  which  he  has  incurred,  he 
will  not  be  remunerated  for  his  personal  trouble ; 
he  will  be  allowed  out-of-pocket  disbursements, 
but  not  profit  costs.  This  rule  was  acted  upon 
by  Mr.  Justice  Stirling,  in  Stone  v.  LickorishJ'^ 
His  Lordship  quoted  portions  of  the  judgments 
in  Re  Wallis,^'*  which  was  a  case  of  solicitor- 
mortgagee,  and  we  may  adopt  his  quotations. 
*'  Lord  Esher  says:  *  I  think  it  is  consistent 
with  every  principle  of  justice  that  a  man 
should  not  be  entitled  to  charge  for  costs  and 
expenses  when  he  has  not  incurred  any.  *  Lord 
Justice  Fry  says:  *  So  far  as  T  am  aware,  no 
case  is  to  be  found  in  which  a  mortgagee  has 
been  allowed  to  charge  against  the  mortgagor, 
as  part  of  his  costs,  charges  and  expenses 
properly  incurred,  remuneration  for  work  done 

'*Thomp9on  v.   Holman,  28   Or.  iV 

"  Beatty  y.'  O'Connor,  .">  O.  R.  747:  Latch  v.  Furlong.  t2  Granr. 
303:  Richmond  v.  Evans,  S  Grant.  iV*. 

'*Cou-dry  v.   Day,  5  Jur.   N.   S.  1200. 

"L.  R.  18»1,  2  Chy.  Div.  3«3.  approving  Re  Wallii,  25  Q    B. 
D.  17G:    ^claler  v.  Cutiam.  3  Jur.   N.   S.  630. 

*"-.")  Q.  !{.  D.  170.  approving  Sclntcr  v    t'ottam. 
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SMttou  ^^  labour  undertaken  by  himself  personally. 
■  "*"°    On  the  contrary,    the    Court   has   often    said 


'  Though  you  may  recover,  as  part  of  your  costs, 
charges  and  expenses,  payments  which  you  have 
made  for  work  done  in  relation  to  the  mortgage 
debt  or  the  mortgage  security,  yet,  if  you  choose 
to  do  the  work  yourself,  you  cannot  charge  for 
it.'  Lord  Justice  Lopes  says:  '  What  are  the 
ordinary  terms  of  redemption  of  a  mortgage? 
Those  terms  are,  the  payment  by  the  mortgagor 
of  principal,  interest  and  costs— that  is  *  costs  ' 
in  the  ordinary  sense  of  the  word,  and  not 
remuneration  for  services  rendered  by  the  mort- 
gagee himself.'  " 

230.  The  rule  is  a  general  one,  comprising — 
in  the  absence  of  spe'iial  contract  between  the 
mortgagor  and  mortgagee— all  services  in  rela- 
tion to  the  mortgage,  and  *'  is  not  limited  to 
solicitors,  but  extends  to  any  mortgagee  who  is 
capable  of  giving,  and  who  does  give  his  own 
personal  services  in  relation  to  the  mortgage 
debt  or  security.""  This  law  is  derived  from 
Principk*  Sclater  v.  Cottam,*'  which  lays  down  two  sound 

in  Sclater  •        .     i  .r^ 

V.  cottom.  principles :  ''One  principle  is  that  the  mort- 
gagee is  entitled,  as  between  him  and  the  mort- 
grgor,  to  have  taken  into  account,  on  a  suit  to 
redeem  him,  any  costs  which  he  has  incurred  in 
protecting  his  title  to  the  mortgaged  property 
Another  principle  is  that  the  mortgagee,  though 
he  may  be  entitled  to  certain  expenses  properly 
incurred  in  relation  to  the  mortgaged  property, 
as  the  expenses  of  employing  a  collector,  cannot 

•*  See,  however,  Re  Donaldnon.  F,.   R.  27  f'h.  D.  544. 
"/6.   25  Q.   B.   ISO. 
"  3  Jur.  X.  S.  030. 
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himself    charge    for    his    own    trouble.     For  bmuou 

280  231 

instance — he  may  employ  a  collector;  but  if  he  — '- — 
himself  takes  the  trouble  of  doing  it,  although 
it  v:ould  not  be  a  greater  burthen  to  allow  him 
the  remuneration,  the  principle  is  that  he  shall 
not  be  allowed  it  in  his  accounts."  In  Field  v. 
Hopkins,*-  where  one  of  the  mortgagees  was  a 
solicitor,  and  the  other  an  auctioneer,  Mr.  Justice 
Kay  not  only  disallowed  the  solicitor  ijrofit  costs 
for  the  making  of  the  mortgage  deed,  but  also 
cancelled  a  fee  to  the  auctioneer  as  valuator; 
and  even  went  so  far  as  to  declare  that  the  five 
guinea  fee  taken  by  the  auctioneer,  "  which  he 
could  not  possibly  have  claimed  without  a  special 
contract,  could  not  be  the  Hubject  of  a  valid 
contract  " — on  the  principle  in  Jennings  v.  c«n  mort 
Ward,"  that  "  a  man  sliall  not  have  interest  forSutofor'' 
his  money,  and  a  collateral  advantage  besides  for  Ssu? 
the  loan  of  it,  or  clog  the  redemption  w-ith  any 
by-agreement."  Such,  then,  is  the  rule  as  to 
the  costs  of  a  solicitor-mortgagee,  and  it  is  there- 
fore the  practice,  probably  wisdom,  of  such  as 
are  not  of  a  mind  to  lighten  by  personal  exer- 
tions the  burdens  of  their  mortgage  debtor, 
rather  to  perform  professional  services  through 
another  solicitor. 

231.  (13)  Taxation.— The  40th  section  of  2Thirdp*r 
Geo.  V.  c.  28,  provides  for  the  same  right  in  a*^^^""" 
"person  not  being  chargeable  as  the  principal 
party  "—who  has  to  pay  or  has  paid  the  costs  of 
the  solicitor — to  tax  those  costs  as  the  principal 
had.    Nor  does  payment  preclude  such  taxation, 

"L.  R.  44  Ch.  D.  530.    See  also  Re  MbcrU.  T..  R.  43  Ch.  D.  r,2. 
**  2  Vera.  520. 
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if  the  application  to  tax  be  within  one  year,  and 
-  there  be  special  circumstances  to  warrant  8f,me. 
ITnder  this  section  (40th),  in  RcCremrwMnirr 
the  Master  in  Chambers  decided  that  when  u  first 
mortgagee  sells  under  the  i>ower  of  sale  con- 
tained in  his  mortgage,  a  subsequent  mortgagee 
is  entitled  to  an  order  to  tax  the  first  mortga- 
gee's costs  of  exercising  the  power  of  sale,  sueii 
costs  to  be  taxed  as  between  solicitor  and  client. 
The  same  right  extends  not  merely  to  a  second 
mortgagee,  but  to  any  othei-  '*  assign  "  of  the 
mortgagor  as,  for  instance,  a  trustee  in  insol- 
vency." 


41 


232.  A  fuller  explanation  of  this  law  as  to 
taxation  is  to  be  found  in  Re  McDonald  &  Co.:* 
where,  the  first  mortgagees  having  sold,  and  paid 
their  solicitor's  bill,  a  subsequent  incumbrancer 
obtained  from  the  referee,  on  motion,  an  order 
for  the  taxation  of  the  mortgagee's  costs.  Mr. 
Justice  Proudfoot*'  took  this  view:  "  Under  the 
third  pai-ty  section,'"  if  the  mortgagee  have  pre- 
cluded himself  from  taxing  the  bill,  the  moit- 
gagor,  who  is  to  stand  simply  in  his  place,  can- 
not do  it.  And  the  section  does  not  authorize  a 
taxation  as  against  the  mortgagee.  If  he  has 
paid  to  the  solicitor  more  than  he  ought  to  havo 
done,  the  only  remedy  the  mortgagor  has  is  by 
his  bill  for  an  account.  The  special  circum- 
stances referred  to  in  the  statute,"  which  would 


"S  p.   R.  5(5. 

"Cf.   Rp    UHnghnm. 

*  S  r.  R.  S8. 


r,.  R.  n2  Ph.  D.  30. 


526:  Re  Masse  I/,  34  Beav.  463. 


"  Now  40,  as  above. 
♦•Now  s.  2  npd.  V. 
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induce  the  eourt  to  (ii-ricr  taxatiouH  after  pay-  ■•omom 

nt-tM. 
ineut,  have  been  hehl  t<)  ^m*  preHsure  and  over-     — 

charges  ainountinj;  to  fiaiid."     This  case  was 

shortly  afterwards  approved  by  the  court  in  Re 

CronyH,  New  &  lietts,  attcuneys.  ' 

2:^3.  Section  11  of  42  Vict.,  c.  20  (now  10th,.„..„ 
?:dw.  VII.  c.  51,  s.  20,  s.-s.  4),  which  is  not  ex-^'h'i*':., 
pressiy,  or,  at  any  rate,  clearly  limited  to  the 
powers  conferred  by  that  Act,  confers  a  rij^ht  to 
a  taxation  of  the  mortgaj^ee's  costs,  without  any 
order  at  the  instance  of  any  party  interested; 
and  was  held  to  apply  to  mortgages  made  before 
as  well  as  after  said  Act. '  There  is  no  appeal 
from  such  taxation :  f{f'  Vanlurfn  and  Walker, 
19  P.  R.  216. 

2.34.  The  delivery,  pursuant  to  an  order  under  Effector 
s.  40,  S.-S.  3  of  the  Solicitors'  Act,  to  an  applicant,  ^i*"^ "' 
of  the  bill  of  costs  of  a  sale  under  iM>wer,  while 
regarded  as  for  the  purposes  of  a  reference  to 
taxation,  does  not  necessarily  mean  that  the  ap- 
plicant has  the  right  to  tax  the  bill.  An  order 
for  such  taxation  should  be  obtained  on  motion ; 
in  Re  Moffatt,  a  Solicitor,'^  which  is  a  case  bear- 
\r\ii  on  these  questions,  a  praeipe  order  for  tax- 
ation was  set  aside  as  there  were  two  points  in 
dispute,  viz.,  whether  payment  as  such  had  been 
made  by  the  mortgagees  to  the  solicitor,  and 
whether  the  mortgagees  had  precluded  them- 
selves from  the  right  to  tax  the  bill. 

"Citing  a  cas?  of  Morgan  v.  hnry:  and  distinxuishing  Rr  filntn. 

":  P.  R   ia«<. 

'  S  P.   R.  372. 

'^Ferguton  V.  Englith  rf  Srottith  I.  Co.  S  P.  R.  404. 

''IJ  P.  R.  240. 
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235.  Questions  may  frequently  arise  as  to  the 
-  scale  on  which  costs  in  mortgage  proceedinj^'s 
should  be  taxed.  The  case  of  Morton  v.  II qui- 
iUon  Provident  and  Loan  Societfj'*  bears  on  this. 
After  sale  under  power,  the  mortgagees  claimed 
$182.61,  but,  on  account  being  taken,  $20.07  was 
found  due  to  the  mortgagor.  It  was  held  that, 
laying  aside  the  question  of  the  whole  amount 
of  the  mortgage  money  ($6,705),  the  amount 
involved  was  $202.68,  and  therefore  the  case  was 
not  within  Rule  515  O.  J.  A.,""  and  the  costs  wen- 
properly  taxed  on  the  higher  scale.  BetV.ic 
leaving  this  case  we  may  add  the  rest  of  the  deci- 
sion: the  claim  of  a  mortgagor  against  a  mort- 
gagee for  an  account  in  such  a  case  is  not  a  legal 
one,  as  for  a  money  demand,  but  a  proper  sub- 
ject for  equitable  relief. 

236.  The  right  of  taxation  extends  to  the 
detail  of  the  costs  of  proceedings  where  such 
costs  are  allowed,  and  is  not  to  be  confounded 
with  the  right  before  mentioned  of  the  mort- 
gagor or  his  assigns  to  exclude  items  —  entire 
groups  of  costs  included— from  the  mortgagee's 
account. 

"10  p.  R.  636:  11  P.  R.  S2. 
"Now  Con.  Rule  1219. 
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237.  Lt'Kully  .spfakiri^,  the  proper  exercise  of 
the  T><»wer  of  sale  in  nowise  liinders  the  mort- ^  ^. 
jfagee  from  pursuinj;  his  otlier  lawfnl  i-emedies  ixmcur 
to  enforce  his  debt,  nor  does  the  pursuit  of  those  "* 
other  remedies  technically  impede  the  exercise 
of  the  power  of  sale.  All  the  remedies  afforded 
by  the  mortgage  contract  are  concurrent,'  or, 
as  Mr.  Jones  has  called  them,  cumulative  reme- 
dies.* Thus,  in  Beatty  v.  O'Connor,''  the  mort- 
gagees, besides  sale  proceedings,  had  taken  and 
succeeded  in  an  action  on  the  covenant  1  an 
action  of  ejectment,  and  what  is  of  eqi  i  im- 
portance, were  held  entitled  to  all  three  sets  of 
costs,  those  of  the  two  actions  beinj'  given  to 
them  by  the  judgments  they  had  obtained,  and 
those  of  exercising  the  power  of  sale  under  the 
statutory  form  of  mortgage  as  a  matter  of  con- 
tract.* Sometimes,  moreover,  as  in  the  Short 
Form  Act,  the  other  remedies  of  the  mortgagee 
are  expressly,  if  unnecessarily,'  reserved  in  the 
clause  creating  the  power. 

'Re  Kilday.   flSSSI    W.   X.  94. 

"Jones,  5th  pd.  1773. 

•r>  O.  R.  731. 

*  The  right  of  the  niortunKee  to  costs,  "  rc-^tins  sutist.inti^ll.v  upon 
contract,  can  only  be  lost  or  curtailed  by  sudi  inetiuitable  conduct  on 
the  part  of  the  mortKagee  as  may  amount  to  a  violation  or  culpaWe 
neglect  of  his  duty  under  the  contract."  Cotterell  v.  ^tratton.  L.  R. 
S  Oh.  at  3(^,  per  Selborne,  !..('.,  reversinjr  the  judgment  of  Mallns. 
V.C.  fotterell  v.  SStratton  was  followed  by  .Tessel.  M.R..  in  Turner  v. 
IlamiH-k,  20  Ch.  D.,  3(13  (lsS2l,  nnd  by  Rtiriini.  .T..  in  Kinnaird  T. 
TroUope,  42  Ch.  D.  010  (1S80K  As  to  the  effect  of  10  Edw.  VII. 
c.  51.  see  infra,  paragraphs  242  rt  nrq. 

» It  is  even  doubtful  whether  it  is  possible  to  exclude  the  right  to 
foreclose,  thereby  ousting  the  jurisdiction  of  the  Court.  See  Guar- 
anty  Trutt  Co.  v.  Orcen  Core  Co.,   (T'.  S.)   11   Sup.  Ct.  Rep.  512. 
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But  a  mortgagee  who  has  exercised  tiie  power 
of  sale  in  a  mortgage  and  sold  the  land  for  suffi- 
cient to  pay  the  mortgage  and  costs  to  purchas- 
ers who  are  able  but  unwilling  to  carry  out  their 
purchase,  cannot,  without  sufficient  reason,  treat 
the  sale  as  a  nullity  and  fall  back  upon  his  action 
on  the  covenant:  Pntteisoi,  v.  Tanner,  22  O  K 
.i64. 
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238.  Fureclosure.~Ha.\Q    under    jiower    has 
sometunes  beou  termed  a  species  of  foreclosure- 
and,  whiJe  the  right  to  sale  in  nowise  legallv 
conflicts  with  the  right  to  lorecl,)se,  yet  a  com*- 
plete  sale  of  the  property  leaves  nothing  to  fore- 
close.   There  may,  however,  be  a  sale  of  part  of 
the  premises,  and  foreclosure  of  the  rest '  Where 
foreclosure  has  already  been  had,  a  deed  reciting 
the  power  may  have  the  unintended  effect  of 
opening   the   foreclosure.^    From   our   case  of 
hcUy  v.  Imperial;  it  would  almost  seem  as  if  a 
bad  foreclosure  could  be  turned  bv  subsequent 
deed  into  a  valid  sale  under  power.    For  in  that 
case  there  was  first  a  foreclosure,  and  then  a 
deed  reciting  the  foreclosure.    On  which  state 
of  faces  our  Supreme  Court  not  very  unani- 
mously decided  that  even  if  the  decree  of  fore- 
closure had  been  improperly  obtained,  and  con- 
sequently void,  yet  the  sale  and  conveyance  to 
the  purchaser  were  a  sufficient  execution  of  the 
power  of  sale.    As  tht  power  in  question  was  a 

'  KUlrain  v.   hillrnin.  W,   \..    (ISS^),  224. 
'  Watson  V.  Mamtoti,  4  DpG    M   &  n'ovx     ic,.-    «■    .      . 
of  power   in  sale  after    title    hi    BH,.ft.     ^'      ■       ^^^^^'^  «*'  «*citals 

11    S.    C.    K.    filfl. 
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special  one,  cxercinable  withovit  uoticc,  it  is  uu- 
likely  that  this  decision  will  be  extended ;  su  that, 
generally  speaking,  the  rightn  of  sale  undei- 
power  and  foreclosure,  whiU'  undoubtedly  con- 
current, must  likewise  bo  taken  to  be  nmtualh' 
independent  and  inconvertible. 

239.  Moreover,  the  conditions  precedent  toKoriH,iu 
the  exercise  of  the  sale-power  are  by  no  means  pTHniiid 
to  be  transferred  to  foreclosure.    For  instance,  lion-"^.! ' 
in  Lamb  v.  McCormack*  where  the  mortgagee,''"*" 
with  power  of  sale,  coveuante<l  "  that  no  sale  or 
notice  of  sale  should  be  made  or  given,  or  any 
means  taken  to  obtain  possession  of  the  mort- 
gaged pre:::    "»'.  without  three  months'  notice  to 
the  mortgage    demanding  payment,"  it  was  held, 
nevei'theless,  that  such  notice  was  unnecessary 
before  filing  a  bill  for  foreclosure. 


240.  Action  on  Covenant. — A  mortgagee  may 
first  obtain  personal  judgment  for  the  debt,  and 
then,  if  still  unpaid,  pursue  his  I'emedy  by  sale;'" 
or,  as  is  very  commonly  the  case,  first  sell  and 
then  bring  an  action  on  the  covenant  for  any 
deficiency.  To  maintain  such  an  action  the  exer- 
cise must  be  a  proper  one.  Thus,  a  sale,  fol- 
lowed by  an  inunediate  retransfer  to  the  mort- 
gagee,*' or,  in  general,  any  but  a  bona  fide  exer- 
cise of  the  power  would  be  good  ground  of  de- 
fence to  such  action.  Moreover,  to  maintain  an 
action  on  the  covenant,  the  sale  must  be  a  sale 
under  power ;  for,  according  to  Chancellor  Van- 

•«  (Jr.  240. 

"Re  KiUap,  |18S8]  W.  N.  94:  soe  Rcatti/  v.  O'rnniior.  5  O. 
R.  731 ;  Itiidge  \.  Rickinn,  I..  R.  8  C.  V.  3.-S. 

"  Pegg  v.  Hoh»on,  14  O.  R.  272. 
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»jetto«  koughnet,  "  the  underlying  principle  of  all  seems 
to  be  that,  if  the  mortgagee  parts  with  the  estate 
(otherwise  than  under  power  of  sale,  or  the  like), 
so  that  it  cannot  be  restored  to  the  mortgagor,' 
or  be  held  in  security  for  him,  or  for  his  benefit! 
the  latter  is  discharged  from  personal  liabil- 
ity." '-    The  fact  of  the  assignee  of  the  equitv  of 
redemption  having  concurred  in  the  sale  wiirnot 
limit  the  application  of  this  rule."    As  has  been 
before  mentioned,  the  costs  of  a  sale  abortive  or 
successful,  or  generally  of  proceedings  taken  in 
relation  to  the  property,  are  not  usually  com- 
prised in  the  personal  covenant  in  the  mortgage; 
and  hence  the  wisdom  of  making  the  costs  the' 
first  charge  on  the  proceeds  of  sale. 

In  Lyon  v.  Ryersou,  17  P.  R.  516,  it  was  held 
that  an  unauthorized  service  of  a  notice  cf  exer- 
cising the  power  of  sale,  though  subsequently 
withdrawn,  had  had  the  effect  of  extending  the 
time  for  payment  so  that  the  mortgagee  could 
not  get  speedy  judgment  in  an  action  upon  the 
covenant  in  the  mortgage  until  the  time  men- 
tioned in  such  notice,  viz.,  thirty  davs,  had 
elapsed. 
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241.  Other  Remedies. —The  mortgagee  may, 
after  ejectment,"  or  after  entry  and  taking  of 
the  profits,"  or  after  a  demise  on  trust  to  a  re- 
ceiver," or  after  proceedings  by  way  of  garnish- 
ment," still  pursue  his  remedy  of  sale ;  the  only 


"  Rumside  v.  Oalt,  16  Or.  417. 

"  Beattp  V.  O'Connor,  f,  O.  R.  731. 

'«  Montaour  v,    n<?,res,  12  Allwi  Mass.  307. 

"King  V.  Hcenan,  3  DeG.  M.  &  O.  890. 

''Rcnjamin   v.    Louqhhorounh,  31    Ark.  210. 

"Smith  V.   Broirn.  20  O.   R.   1(55. 
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limitation — apart  from  statute — is  that  he  shall  f^^ 
not  be  paid  twice.  

242.  Statutory  Restrictions. — Some  restraint  loEdw 

„    .    .    ,  .     VII., c.  51 

has  been  laid  on  the  building  up  of  triple  sets «.  28. 
of  costs  by  the  enactment  of  a  clause,  as  to  multi- 
plicity of  proceedings,  in  10  Edw.  VII.,  c.  51,  s. 
28.  The  object  of  this  enactment  is  to  make  the 
period  mentioned  in  the  notice  of  exercising  the 
power  to  be  a  breathing  spell  during  which  the 
debtor  may  raise  the  sum  mentioned  in  the  notice 
without  being  harassed  by  further  assaults  of 
the  creditor.  To  this  end  it  has  been  provided 
that  "  no  further  proceedings  "  shall  be  taken 
within  that  period  without  the  permission  of  a 
judge.  Under  this  section  it  was  held  that  an 
advertisement  of  sale  was  a  proceeding,  and  an 
injunction  was  accordingly  granted  for  its  re- 
straint." In  Perry  v.  Perry, '^  a  writ  in  an  ac- 
tion on  the  covenant,  and  a  notice  of  sale  were 
served  on  the  same  day,  and  it  was  held  that  the 
object  of  the  statute  is  to  prevent  all  other  pro- 
ceedings while  the  notice  of  sale  is  running,  and 
it  is  not  necessary  under  the  statute,  to  fulfil  the 
very  words  of  it,  that  one  of  the  acts  should  be 
prior  to  the  other ;  and  accordingly  service  of  the 
writ  was  set  aside  with  costs. 

243.  Where,  however,  notice  is  not  an  essen-  Exception 
tial  to  the  exercise  of  the  power,  the  giving  of  nou^no* 
notice  will  not  be  a  bar  to  further  proceedings ;  ^''**'° ' 
in  other  words,  the  Act  does  not  apply.    As  ex- 
pressed in  one  case,  *'  The  Act  upon  which  the 


!  • 


"10  P.  R.  2 
"Halt,  CJ.. 
R.  l.'ie. 


75. 
in   Canada  Piniianrtit  Bldg.   t^oc.   v.   Teeter.  19  O. 
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"guon.  Statement  of  defence  is  based  was  passed  after 

the  execution  of  these  mortgages;  but  as  there 

IS  no  clause  limiting  its  application  to  mortgages 
subsequently  executed,  it  is  applicable  to  the 
present  case,  if  there  is  any  condition  or  proviso 
contained  in  Iheso  mortgages  pursuant  to  which 
'  any  demand  or  notice  requiring  payment,  or 
declaring  an  intention  to  proceed  under  and  ex- 
ercise the  power  of  sale,  has  been  made.'  Upon 
referring  to  the  mortgages  it  will  be  found  there 
is  no  such  proviso." '"  Hence  the  statute,  though 
retrospective  as  to  the  date  of  the  instruments 
to  which  it  shall  apply,  is  inapplicable  to  such 
as  make  no  provision  for  notice. 

ofnorr''       ^^'  ^^^^^^Q^^nt  Proceedings  of  the  Mort- 
Kfror.      gagor.— As  a  rule,  the  mortgagee 's  right  to  exer- 
cise his  power  of  sale  will  be  hardly  at  all  affected 
by  the  subsequent  acts  and  proceedings  of  the 
mortgagor.     Thus,  where  a  mortgagor  became  ' 
bankrupt,  the  mortgagee  was  not  compelled  to  go 
m  under  the  act,  but  might  proceed  to  sell  under 
his  power.='    Muzh  less,  then,  would  he  be  con- 
cerned by  assignments  for  the  benefit  of  credi- 
tors under  the  incoercitive  Ontario  statute.  But 
however  little  damnified  he  may  be  by  the  subse- 
quent dealings  of  the  mortgagor,  yet  it  seems  the 
mortgagee  has  still  the   right  to   apply  to  the 
court  to  remove  a  subsequent  fraudulent  convey- 
ance which  interferes,  or  may  interfere,  with  the 
realization  of  his  claim." 


11 


"(itrdon  V.  Ro»»,  11  Gr.  124. 

'•  Parr  v.  MonigoiiKiy,  J7  <j[r.  521. 

"Sw  ./one*  V.  Mathir.  11  Jur.  .".04. 
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RELATION      0  OTHER  REMEDIES. 

245.  Conclusion. — To  some  it  may  seem  that 
the  mortgage-creditor  is  too  heavily  armed  with 
remedies  that  may  be  turned  to  the  oppression 
of  the  mortgagor;  and  to  such  may  be  com- 
mended what  Lord  Chancellor  Cottenham  has 
so  aptly  said  concerning  the  power  of  sale: 
'*  Such  a  power  as  this  may  no  doubt  be  used  for 
purposes  of  oppression,  but  when  conferred,  it 
must  be  remembered  that  it  is  so  by  a  bargain 
between  one  party  and  the  other,  and  it  is  for 
the  party  who  borrows  to  consider  whether  he  is 
not  giving  too  large  a  power  to  him  with  whom 
he  is  dealing." 
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APPENDIX  A. 


STATUTES   AND    PORTIONS    OF    STATUTES    PER- 
TAININ({  TO  THE  SUBJECT  OF  THIS  WORK. 


[246] 


9  EDW.  Vil.  c.  37,  s.  26. 


26.  (1)  Where  a  limatir  is  solely  or  jointly 
seized  or  possessed  of  any  land  upon  t"ust  or  by 
way  of  mortgage,  the  Court  may  by  order  vest 
such  land  in  such  person  or  persons  for  such 
estate  and  in  such  manner  as  the  Court  directs. 
(SeeR.S.O.c.336,s.6.) 

(2)  Where  a  lunatic  is  solely  or  jointly  en- 
titled to  a  contingent  right  in  any  land  upon 
trust  or  by  way  of  mortgage  the  Court  may  by 
order  release  such  land  from  the  contingent 
right  and  dispose  of  the  same  to  such  person  as 
the  Court  shall  direct.    ( See  R.  S.  O.  c.  336,  s.  7. ) 

(3)  An  order  made  under  sub-sections  1  and 
2  shall  have  the  same  effect  as  if  the  trustee  or 
mortgagee  had  been  sane  and  had  executed  a 
deed  conveying  the  land  for  the  estate  named  in 
the  order,  or  releasing  or  disposing  of  the  con- 
tingent right. 

(4)  Where  an  order  may  be  made  under  this 
section,  the  Court  may,  if  it  is  more  convenient, 
appoint  a  person  to  convey  the  land  or  release 
the  contingent  interest,  and  a  conveyance  or  re- 
lease by  such  person  in  conformity  with  Ihe 
order  shall  have  the  same  effect  as  an  order 
vinder  sub-sections  1  and  2.  (See  R.  S.  O.  c.  336, 
s.  13.) 

LPS.— 13 
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POWER  OF  SALE. 


1  GEORGE  v.,  c.  25. 

AN  ACT  HESPECTING  THE  LAW  AND  TRANSFER 
OF  PROPERTY. 

Assented  to  2^h  March,  1911. 


i.    I 


I'  i 


In 


1 1 


[Mil 


Short  title,  s.  1. 

Interpretation,  s.  2. 

Corporeal  tenements  to  lie 

in    grant    as    well    as 

LIVERY,  8.  3. 

Feoffments  to  be  by   dekd 
and  innocent,  8.  4. 

Words    of    limitation    un- 
necessary, s.  5. 

Receipt  tn  peed  sufficient 
8.   6. 

Receipt  to  be  evidence  for 


Implied  covenants,  s.  18, 

Covenants  to  bind  heibs,  a. 
19. 

Powers,  mode  of  execution, 
etc.,  88.  20-22. 

Illusory    appointments,    s. 

Tenancy  bv  curtesy,  s.  24. 

Waste,  .xs.  25-2S. 

Hknt    cmaroes,    effect    of 

partial  release,  s.  29. 
subsequent   purchaser,  8.  c 
y        ^  '      j. Scintilla  .iuris  no   longer 

Rights  of  purchaser  as  to!     necessary,  s.  30. 

execution  of  deed,  S.  8.         ;('0->TIN0ENT    REMAINDER    NOT 

Partition,    exchange,    etc.,     "^o  be  defeated  by  fobfei- 

TO  BE  BY  deed.  S8.  9,  12.    ;   TURE,  SURRENDER  OR  MERGER 

Contingent  interests,  etc.,;     of    preceding    estate,    ?s. 

may  be  disposed  of  by  deed,!     31-32. 

8.  10.  I  Improvements    made    undeh 

Words  "  Grant  "  and  "  Ex-1     mistake  of  title,  s.  33. 

change;"  effect  of,  s.  11.  j  Purchases  of  reversions. 
Grantees,  etc.,  to  take  as     s.  34. 

tenants  in   common   and  Purchaser  for  value  with- 

NOT      AS      joint      tenants,       qUT   NOTICE,  S.   35. 


8.    13. 


Land  acquired  by  possession 

BY    two    or    more    persons, 

s=.  14. 
Conveyance    to    include 

whole  estate  c;  grantor, 

s.  15. 
Deeds  of  bargain  and  sale, 

BY  cop.porations,  s.  1G. 
Provision    for    sales    free 

from  incumbrances,  s.  17. 


Conveyance  by  a  person  to 
himself  or  to  his  wife, 
ETC.,  s.  36. 

Rights  of  postiicmocs 
children,  fi.  3' 

Production  by  cestuis  que 
vie  and  tenants  for  life, 
s?.  38-44. 

.Assignments  of  choses  in 
action,  s.  45. 


II    li 


HTATUTKH. 


195 


Dlbli£NTURE8    OK    C  O  R  P  O  B  A- 

TI0N8,  8.  4(). 

Auctions  of  khtates,  bs.  47- 

ro. 


FlIAUUri    IN    HALKM    AND    MOBT- 
QA0E8,  h.  51. 

Effect  of  ordeus  of  coi'ut, 

8.  58. 
1{ki'Eal,  8.  53. 


HIS  MAJESTY,  by  and  with  the  advice  and 
consent  of  the  Legislative  Assembly  of 
the  Province  of  Ontario,  enacts  as  follows  :— 

1.  This  Act  may  cited  as  The  Conveyancing  shorttitu. 
ami  Law  of  Property  Act.  New. 


Int«r|ir«- 
tation. 


2.  In  this  Act, 

(a)  **  Conveyance  "  shall    include  assign-  convey, 
ment,  appointment,  lease,  settlement,  ""'*'■ 
and  other  assurance,  made  by  deed,  imp.  Act 
on  a  sale,  mortgage,  demise,  or  settle-  c. «,  s.  L". 
ment  of  any  property  or  on  any  other 
dealing  with  or    for   any  property; 
and  •'  convey  "  shall  have  a  meaning  convey. 
corresponding  with  that  of  convey- 
ance; 

(6)  "  Land  "  shall  include  messuages,  tene-  L»nd. 
ments,   hereditaments,  whether   cor- 
poreal or  incorporeal,  and  any  un- 
divided share  in  land ; 

(c)  •*  Mortgage  "  shall  icA'^ude  any  charge  Mortgage 

on  property  for  securing  money  or 
money's  worth; 

(d)  *'  Mortgage  money  "  shall  mean  money  Mortgage 

or  money's  worth  secured  by  a  mort-  '"""*''■ 
gage; 
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Murt- 

ff«K"r. 


Property, 


H«(r.r. 


I'lircliaNt-r. 


Purchawe. 


Side. 


POWKR  or  a  ALU. 


(e)  "  Mortgagee  "  shall  include  any  person 
from  time  to  time  deriving  title  under 
the  original  mortgagee. 

(/)  "  Mortgagor  "  shall  include  any  person 
from  time  to  time  deriving  title 
under  the  original  mortgagor  or  en- 
titled to  redeem  a  mortgage  accord- 
ing to  his  estate,  interest  or  right  in 
the  mortgaged  property ; 

(./)  "  Property  "shall  include  real  and  per- 
sonal property,  and  any  debt,  and 
anything  in  action,  and  any  othoi- 
right  or  interest ; 

(h)  "Puffer"  shall  mean  a  person  ap- 
pointed to  bid  on  the  part  of  the 
seller ; 

(i)  *'  Purchaser  "  shall  include  a  lessee,  a 
mortgagee,  and  an  intending  ])ur- 
chaser,  lessee  or  mortgagee,  or  other 
person,  who,  for  valuable  considera- 
tion, takes  or  deals  for  any  property : 
and  '*  purchase  "  shall  have  a  corres- 
ponding meaning  with  that  of  pur- 
chaser; but  **  sale  "  shall  mean  only 
a  sale  properly  so  called.  R.  S.  O. 
1897,  c.  119,  s.  1.    Amended. 

T.AXD  TO  LIE  IX  GRANT  AS  WELL  AS  LRTRY. 

Corporeal  3.  All  corporcal  tenements  and  heredita- 
d£IedT  "^^"*^  ^^^^^'  ^^  regards  the  conveyance  of  the  im- 
hVT    '  mediate  freehold  thereof,  lie  in  grant  as  well  as 

Krant.  etc.  .^  j.^^^^.^       ^    ^    ^    ^^^^^  ^    ^^^^  ^    ^ 
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FEUFFME.VT  TO  BK  BY  DEED  ONLY. 


4.  A  feoffment  otherwise  than  by  deed  shall »'-.'» 
be  void,  and  no  feoffment  shall  have  any  t«utioiisij-«i-y^^ 
operation.    R.  S.  O.  1897,  c.  119,  s.  3. 


viiid . 


WOROH  OF  LIMITATION. 

5. — (1)  In  a  conveyance  it  shall  not  be  neces- 
sary in  the  limitation  of  an  estate  in  fee  simple 
to  use  the  word  heirs;  or  in  the  limitation  of  an 
estate  in  tail  to  use  the  words  heirs  of  the  body ; 
or  in  the  limitation  of  an  estate  in  tail  male  or 
in  tail  female,  to  use  the  words  heirs  male  of  the 
bodv,  or  heirs  female  of  the  body. 

(2)  For  the  purpose  of  such  limitation  it 
shall  be  sufficient  in  a  conveyance  to  use  the 
words  in  fee  simple,  in  tail,  in  tail  male,  or  in 
tail  female,  according  to  the  limitation  intended, 
or  to  use  any  other  words  sufficiently  indicating 
the  limitation  intended. 

(3)  Where  no  words  of  limitation  are  used, 
the  conveyance  shall  pass  all  the  estate,  right, 
title,  interest,  claim  and  demand,  which  the  con- 
veying parties  have,  in,  to,  or  on  the  property 
con\eyed,  or  expressed  or  intended  so  to  be,  or 
which  they  have  power  to  convey  in,  to,  or  on 
the  same. 

(4)  Subsection  3  shall  apply  only  if  and  as 
far  as  a  contrary  intention  does  not  appear  from 
the  conveyance,  and  shall  have  effect  subject  to 
the  teiTTis  of  the  conveyance  and  to  the  pro- 
visions therein  contained. 

(5)  This  section  shall  apply  only  to  convey- 
ances made  after  the  1st  day  of  July,  1886. 
R.  S.  0. 1897,  c.  119,  s.  4. 
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l'OWi:k  OF  SALK. 
PHOVISIOXH  AH  TO  COXVf^YANTES. 

6.  A  receipt  for  consideration  money  i.i 
securities  in  the  body  of  a  conveyance  shall  l.r 
a  sufficient  discharge  to  the  person  payint;  ..r 
delivering:  the  same,  without  any  further  receipt 
being  indorsed  on  the  conveyance.  R.  S  () 
lHf)7,  c.  119,  s.  5.    Amended. 

7.  A  receipt  for  conside..iiou  money  or  othei 
consideration  in  the  body  of  a  conveyance  or 
indorsed  thereon  shall,  in  favour  of  a  subsequent 
purchaser,  not  having  notice  that  the  money  oi- 
other  consideration  tliereby  acknowledged  to  Ix- 
received  was  not  in  fact  paid  or  given,  wholly  oi- 
in  part,  be  sufficient  evidence  of  the  payment 
or  giving  of  the  whole  amount  thereof.  '  Ncv. 
See  R.  S.     .  1897,  c.  119,  s.  5. 

8.  On  a  sale  the  purchaser  shall  not  he  en- 
titled to  require  that  the  ^-^nvevaTife  to  him  bo 
executed  in  his  presence,  or  that  of  his  solicitor, 
but  shall  be  entitled  to  have,  at  his  own  cost,  tlip 
execution  of  the  conveyance  attested  by  some 
person  appointed  by  him,  who  may,  if  he  tliink.'^ 
fit,  be  his  solicitor.    R.  S.  0. 1897.  c.  119,  s.  6. 

9.  A  partition  and  an  exchange  of  land  and  a 
lease  of  land  required  by  law  to  be  in  writinii. 
an  assignment  of  a  chattel  interest  in  land,  and 
a  surrender  in  wiiting  of  land  not  being  an  in- 
terest which  might  by  law  have  been  created 
without  writing,  shall  be  void  at  law,  unless  made 
by  deed.    R.  S.  O.  1897,  c.  119,  s.  7. 

10.  A  contingent,  an  executory,  and  a  future 
interest,  and  a  possibility  coupled  witli  an  in- 
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tereHt  in  land,  whether  the  object  of  the  j<itt  or  in  i»nd 
Uinitation  of  such  interest  or  possibility  Ik?  or  auf.-wd  oj 
be  not  ascertained,  also  a  rijjht  of  entry,  whether 
immediate  or  future,  and  whether  vested  or  con- 
tingent, intt)  or  upon  land,  may  be  disposed  of 
by  deed;  but  no  such  disposition  shall  by  force 
only  of  this  Act  defeat  or  enlarge  an  estate  tail. 
R.  S.  O.  1897,c.  119,  s.  H. 


11.  An  exchange  or  a  partition  of  any  tene- 
ments or  hereditaments  shall  not  imply  any  con- 
diticm  in  law,  and  the  word  "  give  "  or  the  word 
"  grant  "  in  a  conveyance  shall  not  imply  any 
covenant  in  law,  except  so  far  as  the  word 
"  give  "  or  the  word  *'  grant  "  may  by  force  of 
any  Act  in  force  in  Ontario  imply  a  covenant. 
New.    (See  R.  S.  0. 1897,  c.  119,  s.  9.) 


KxctuknK*) 
iir  |»rtt- 
tioii  nut  tu 
imply  any 
condition 
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or  "grant" 
any  coven- 
ant. 

Imp.  ActH 
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part. 


12.  The  next  preceding  three  sections  sliall  JJj"^^;* 
not  extend  to  any  deed,  act  or  thing  executed  or  ^'^"^•^5"^^,'° 
done,  or  to  any  estate,  right  or  interest  created ^;^^-^*'' 
before  the  1st  day  of  Jannnrv,  1850.    R.  S.  O.  ^^f^r*  i.st 
1897,  c.  119,  s.  10.  >''•'» 

13. — (1)  Where  by  anv  letters  patent,  assur- Grantee*, 
ance  or  will,  made  and  executed  after  the  first  etc.,  to' 
day  of  July,  1834,  land  has  been  or  is  granted,  tenanw  in 

•'  "^  ,,         common 

conveyed  or  devised  to  two  or  more  persons  other  unw»  it 
than  exi^cutors  or  trustees  in  fee  smiple,  or  tor  they  »re  to 
any  less  estate,  it  shall  be  considered  that  such  joint  t^n 
persons  took  or  take  as  tenants  in  common,  and 
not  as  joint  tenants,  unless  an  intention  suffi- 
ciently appears  on  the  face  of  such  letters  patent, 
assurance  or  will,  that  they  are  to  take  as  ,  >  nt 
tenants.    R.  S.  O.  1897,  c.  119.  s.  11. 
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POWER  OF  SALE. 

(2)  This  section  shall  apply  notwithstanding 
that  one  of  such  persons  is  the  wife  of  another 
of  them.   New. 

14.  Where  hereafter  two  or  more  persons 
acquire  land  by  length  of  possession  they  shall 
be  considered  to  hold  as  tenants  in  common  and 
not  as  joint  tenants.  Neu: 


15.— (1)  Every  conveyance  of  land,  unless  an 
,  exception  is  specially  made  therein,  shall  include 
all    houses,   out-houses,  edifices,  barns,  stables, 
yards,  gardens,  orchards,  commons,  trees,  woods, 
underwoods,   mounds,   fences,   hedges,  ditches, 
ways,    waters,    water-courses,    lights,  liberties, 
privileges,  easements,  profits,  commodities,  emo- 
luments, hereditaments  and  appurtenances  what- 
soever, to  such  land  belonging  or  in  anyvise 
appertaining,  or  with  the  same  demised,  held, 
used,  occupied  and  enjoyed  or  taken  or  known 
as  part  or  parcel  thereof;  and  if  the  same  pur- 
ports to  convey  an  estate  in  fee  simple,  also  the 
reversion  or  reversions,  remainder  and  remain- 
ders, yearly  and  other  rents,  issues  and  profits 
of  the  same  land  and  of  every  part  and  parcel 
thereof,  and  all  the  estate,  right,  title,  interest, 
inheritance,  use,  trust,  property,  profit,  posses- 
sion,  claim   and   demand   whatsoever,   of   the 
grantor,  into,  out  of,  or  upon  the  same  land,  and 
every  part  and  parcel  thereof,  with  their  and 
every  of  their  appurtenances. 

(2)  Except  as  to  conveyances  under  former 
Acts  relating  to  short  forms  of  conveyances,  this 
section  shall  apply  only  conveyances  made 
after  the  first  day  of  July  188"x  R.  S.  O.  1897, 
c.  119,  s.  12. 
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16.  Ary  corporation  capable  of  taking  aud 
conveying  land  in  Ontario,  shall  be  deemed  to 
have  been  and  to  be  capable  of  taking  and  con- 
veying land  by  deed  of  bargain  and  sale,  in  like 
manner  :>  as^y  person  in  his  natural  capacity, 
subjec"  to  any  gem  al  limitations  or  restrictions 
and  to  ai  y  speci;  i  provisions  as  to  holding  or 
conveyiiig  lar.l  wnich  may  be  applicable  to  such 
corporation.     R.  S.  O.  1897,  c.  119,  s.  13. 
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PROVIDING  FOR  IXCUMBRANCES  ON  SALES. 

17. — (1)  Where  land  subject  to  an  incum- 
brance, whether  immediately  payable  or  not,  is 
sold  by  any  Court  or  out  of  Court,  the  High 
Court  or  the  Court  in  which  the  sale  takes  place 
may,  on  the  application  of  any  party  to  the  sale, 
direct  or  allow  pa>Tnent  into  Court,  in  the  case 
of  an  annual  sum  charged  on  the  land,  or  of  a 
capital  sum  charged  on  a  determinable  interest 
in  the  land,  of  such  amount  as,  when  invested 
in  securities  approved  by  the  Court,  the  Court 
considers  will  be  sufficient  by  means  of  the 
income  thereof  to  keep  down  or  otherwise 
provide  for  that  charge ;  and  in  any  other  case 
of  capital  money  charged  on  the  land,  of  an 
amount  sufficient  to  meet  the  incumbrance  and 
any  interest  due  thereon ;  but  in  either  case  there 
shall  also  be  paid  into  Court  such  additional 
amount  as  the  Court  considers  will  be  sufficient 
to  meet  the  contingency  of  further  costs,  ex- 
penses, and  interest,  and  any  other  contingency 
except  depreciation  of  investments,  not  exceed- 
ing one-tenth  of  the  original  amount  to  be  paid 
in,  unless  the  Court  for  special  reasons  thinks 
fit  to  require  a  larger  additional  amount. 
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(2)  The  Court  may,  thereupon,  either  after 
or  without  notice  to  the  incumbrancer,  declare 
the  hind  to  be  freed  from  the  incumbrance,  may 
make  any  order  for  conveyance,  or  vesting  order, 
proper  for  giving  effect  to  the  sale,  and  may 
give  directions  for  the  retention  and  in\estment 
of  the  money  in  Court. 

(3)  After  notice  served  on  the  persons  in- 
terested in  or  entitled  to  the  money  or  fund  in 
Court,  the  Court  may  direct  payment  or  trans- 
fer thereof  to  the  persons  entitled  to  receive  or 
give  a  discharge  for  the  same,  and  generally  may 
give  directions  respecting  the  application  or  dis- 
tribution of  tlie  capital  or  income  thereof.  R.  S. 
O.  1897,  c.  119,  s.  15.    Amended. 

(4)  Payment  of  money  into  Court  shall 
effectually  exonerate  therefrom  the  i)erson  mak- 
ing the  payment. 

(5)  The  application  shall  be  made  in  cham- 
bers, and  on  notice. 

(6)  On  an  application  by  a  purchaser,  notice 
shall  be  served  in  the  first  instance  on  the  vendor. 

(7)  On  an  application  by  a  vendor,  notice 
shall  be  served  in  ^  le  first  instance  on  the  pur- 
chaser. 

(8)  On  any  application,  notice  shall  be 
served  on  such  persons  as  the  Court  thinks  fit. 

(9)  The  Court  may  make  such  order  as  it 
deems  just  respecting  the  costs,  charges  or  ex- 
penses of  any  of  the  parties  to  the  application. 
R.  S.  O.  1897,  c.  119,  s.  16. 
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IMPLIED  COVENANTS. 

18. — (1)  In  a  conveya  ce  made  ou  or  after 
the  1st  day  of  July,  1886,  there  shall,  in  the  eases 
in  this  section  mentioned,  be  deemed  to  be  in- 
cluded, and  there  shall  in  those  cases  be  implied, 
covenants  to  the  effect  in  this  section  stated,  by 
the  person  or  by  each  person  who  conveys,  as 
far  as  regards  the  subject-matter  or  share 
thereof  expressed  to  be  conveyed  by  him,  with  the 
person,  if  one,  to  whom  the  conversance  is  made, 
or  with  the  persons  jointly,  if  more  than  one, 
to  whom  the  conveyance  is  made  as  joint  tenants, 
or  with  each  of  the  persons,  if  more  than  one, 
to  whom  the  conveyance  is  made  as  tenants  in 
common : 

(a)  In  a  conveyance  for  valuable  consider- 
ation, other  than  a  mortgage,  the  fol- 
lowing covenants  by  the  perL  .  who 
conveys,  and  is  expressed  to  convey,  as 
beneficial  owner,  namely,  eoverants  for, 

(I)  Right  to  convey ; 

(II)  Quiet  enjoyment; 
(III)  Freedom    from    incumbrances; 
and 

(IV)  Further  assurance ; 
according  to  the  forms  of  covenants  for 
such  purposes  set  forth  in  Schedule  B 
to  The  Short  Forms  of  Conveyances 
Act,  and  therein  numbered  2,  3,  4  and 
5,  subject  to  the  provisions  of  that  Act ; 

(b)  In  a  conveyance  of  leasehold  land  for 
valuable  consideration,  other  than  a 
mortgage,  the  following  further  cove- 


Covi    .nif> 
to  he  1111- 
nliw* . 
Imp  Acjt, 
44-45  v. 
c.  41,  M.  7. 
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uant  by  the  person  who  conveys  and  is 
expressed  to  convey        oneficial  ownei- : 
That,  notwithstanding  anything  bv 
the  person  who  so   conveys,   made, 
done,  executed,  or  omitted,  or  know- 
ingly suffered,   the   lease  or  grant 
creating  the  term  of  estate  for  which 
the  land  is  conveyed  is,  at  the  time  of 
conveyance,  a  good,  valid,  and  effec- 
tual lease  or  grant  of  the  propertv 
conveyed,  and  is  in  full  force,  unfor- 
feited,  unsurrendered,  and  in  nowise 
become  void  or  voidable,  and   that, 
notwithstanding  anything  as  afore- 
said, all  the  rents  reserved  by  and  all 
the  covenants,  conditions  and  agree- 
ments contained  in  the  lease  or  grant, 
and  on  the  part  of  the  lessee  or 
grantee,  and  the  person  deriving  title 
under  him  to  be  paid,  observed,  and 
performed,  have  been  paid,  observed 
and  performed,  up  to  the  time  of  con- 
veyance ; 

In  a  conveyance,  the  following  covenant 
by  every  person  who  conveys,  and  is 
expressed  to  convey,  as  trustee  or  mort- 
gagee, or  as  personal  representative  of 
a  deceased  person,  or  as  committee  of  a 
lunatic,  or  under  an  order  of  the  Court, 
which  covenant  shall  be  deemed  to  ex- 
tend to  every  such  person's  own  acts 
only,  namely; 
That  the  person  so  conveying  has  not 
executed,  or  done,  or  knowingly  suf- 
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fered,  or  been  party  or  privy  to,  any 
deed,  act,  matter  or  thing,  whereby, 
or  by  means  whereof  the  subject- 
matter  of  the  conveyance,  or  any  part 
thereof  is  or  may  be  impeached, 
charged,  affected,  or  incumbered  in 
title,  estate  oi'  otherwise,  or  whereby 
or  by  means  whe  eof  the  person  who 
so  conveys  is  in  anywise  hindered 
from  conveying  such  subject-matter 
or  any  part  thereof,  in  the  manner  in 
which  it  is  expressed  to  be  conveyed ; 

(d)  In  a  conveyance  by  way  of  settlement,  on settle- 
the  following  covenants  by  a  person  further" 
who  conveys  and  is  expressed  to  convey  i^'^^''' 
as  settlor,  namely ; 

That  a  person  so  conveying,  and 
every  person  deriving  title  under  him 
by  deed  or  act  or  operation  of  law  in 
his  lifetime  subsequent  to  that  con- 
veyance, or  by  testamentary  disposi- 
tion or  devolution  in  law  on  his  death, 
will  from  time  to  time,  and  at  all 
times,  after  the  date  of  that  con- 
veyance, at  the  request  and  cost  of 
any  person  deriving  title  thereunder, 
execute  and  do  all  such  lawful  assur- 
ances and  things  for  further  or  more 
perfectly  assuring  the  subject-matter 
of  the  conveyance  to  the  persons  to 
whom  the  conveyance  is  made,  and 
those  deriving  title  under  them,  sub- 
ject as,  if  so  expressed,  and  in  the 
manner  in  which  the  convevancc  is 
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expressed  to  be  made,  as  by  them  or 
any  of  them  shall  be  reasonably  re- 
quired. 

?."r„*^by       ^^^  Where  in  a  conveyance  it  is  expressed 
of'b^.'.tfi.   ^^^^  ^y  direction  of  a  i)erson  expressed  to  direct 
ciai  owner,  as  bcncficial  owner  another  person  conveys,  the 
person  giving  the  direction,  whether  or  not  he 
conveys  and  is  expressed  to  convey,  as  beneficial 
owner,  shall  be  deemed  to  convey,  and  to  be  ex- 
pressed to  convey  as  beneficial  owner  the  subject- 
matter  so  conveyed  by  his  direction;  and  the 
covenants  on  his  part  mentioned  in  clause  (a) 
of  sub-section  1  shall  be  implied  accordingly. 
KnforoinK        (3)  Tlic  bcucfit  of  a  covcnaut  so  implied  sliall 
c.ven«..u.  ijg  annexed  and  incident  to  and  shall  go  with  the 
estate  or  interest  of  the  implied  covenantee,  and 
shall  be  cajjable  of  being  enforced  by  every  per- 
son in  whom  that  estate  ov  interest  is  for  the 
whole  or  any  part  thereof  from  time  to  time 
vested. 

(4)  A  covenant  so  implied  may  be  varied  or 
extended  and  as  so  varied  or  extended  shall, 
as  far  as  may  be,  operate  in  the  like  manner,  and 
with  all  the  like  incidents,  effects  and  conse- 
quences, as  if  such  variations  or  extensions  were 
directed  in  this  section  to  be  implied.  R.  S.  O. 
1897,  c.  119,  s.  17.     Amended. 

19- — (1)  A  covenant  relating  to  land  of  in- 
heritance or  to  land  held  for  the  life  of  another 
shall  be  deemed  to  be  made  with  the  covenantee 
his  heirs  and  assigns,  and  shall  have  effect  as  if 
heirs  and  assigns  were  expressed. 
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(2)  A  covenant  relating  to  land  not  of  in- 
heritance or  to  land  not  held  for  the  life  of 
another  shall  be  deemed  to  be  made  with  the 
covenantee,  his  executors,  administrators  and 
assigns,  and  shall  have  effect  as  if  executors, 
administrators  and  assigns  were  expressed.  Neir. 


TOWERS. 

20. — (1)  A  deed  executed  in  the  presence  of.  Mode  ..f 
and  attested  by  two  or  more  witnesses  in  the  a.weil'"*' 
manner  in  which  deeds  are  oi-dinarily  executed  22''2;i  v"' 
and  attested,  shall,  so  far  as  respects  the  execu-  '^  " '' "  *" 
tion  and  attestation  thereof,  be  a  valid  execution 
of  a  power  of  appointment  by  deed  or  by  any 
instrument  in  writing,   not  testamentary,   not- 
withstanding that  it  is  especially  required  that  a 
deed  or  instrument  in  writing,  made  in  exercise 
'>f  such  power,  shall  be  executed  or  attested  with 
some  additional  or  other  form  of  execution  or 
attestation  or  solemnity. 

(2)  This  section  shall  not  oi)erate  to  defeat 
any  direction  in  the  deed  or  instrument  creating 
the  power  that  the  consent  of  any  particular 
person  shall  be  necessai;/  to  a  valid  execution, 
(»r  that  any  act  shall  be  performed  in  order  to 
give  validity  to  any  appointment,  having  no  rela- 
tion to  the  mode  of  executing  and  attesting  the 
deed  or  instrument. 

(3)  Nothing  in  this  section  shall  prevent  the 
donee  of  a  power  from  executing  it  conformably 
to  the  power.     R.  S.  O.  1897,  c.  119,  s.  18. 

21.— (1 )  A  person  to  whom  a  powder,  whetlioi-  p,.rsun  to 
coupled  with  an  interest  or  not,  is  given  may  by  ^^°Tr  ?* 
deed  disclaim  or  release  or  contract  not  to  exer-  fl\^»»T^T 
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cise  the  power.     R.  S.  O.  1897,  c.  119,  s.  19. 
Amended. 

(2)  A  person  disclaiming  shall  not  after- 
wards be  capable  of  exercising  or  joining  in  the 
exercise  of  the  power,  and  on  such  disclaimer 
the  power  may  be  exercised  by  the  other  or 
others  or  the  survivor  or  survivors  of  the  others 
of  the  persons  to  whom  the  power  is  given  unless 
the  contrary  is  expressed  in  the  instrument 
creating  the  power.    Xetr. 
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22.  Where,  under  a  power  of  sale,  a  sale  in 
good  faith  is  made  of  an  estate,  with  the  timber 
.^a«mof  tliereon,  or  with  anv  articles  attached  thereto 
and  the  tenant  tor  life,  or  any  other  party  to  the 
transaction,  is  by  mistake  allowed  to  receive  for 
his  own  benefit  a  part  of  the  purchase  money  or 
value  of  the  timber  oi-  article,  the  High  Court, 
upon  an  action  brought,  or  upon  application 
made  in  a  summary  way,  may  declare  that  upon 
payment  by  the  purchaser  or  the  claimant  under 
him  of  the  full  value  of  the  timber  or  article  at 
the  time  of  the  sale,  with  such  interest  thereon 
as  the  Court  directs,  and  the  settlement  of  the 
principal  moneys  and  interest  under  the  direc- 
tion of  the  Court,  upon  such  persons  as  in  the 
opinion  of  the  Court  are  entitled  thereto,  the 
sale  ought  to  be  established ;  and  upon  payment 
and   settlement   being   made    accordingly,    the 
Court  may  declare  the  sale  valid,  and  thereupon 
tlie  legal  estate  shall  vest  and  go  in  like  manner 
as  if  the  power  had  been  duly  executed,  and  the 
costs  of  the  application,  as  between  solicitor  and 
client,  shall  be  paid    by  the  purchaser  or   the 
claimant  under  him.    R.  S.  O.  1897,  c.  119,  s.  20. 
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ILX.U80RY  APPOINTMENTS. 

23.—  (1)  No  appointment  made  in  exercise  of 
any  power  or  authority  to  appoint  any  property, 
real  or  personal,  amongst  several  objects,  shall 
be  invalid,  or  impeached,  on  the  ground  that  an 
unsubstantial,  illusory  or  nominal  share  only  is 
thereby  appointed  to,  or  left  unappointed  to 
devolve  upon  any  one  or  more  of  the  objects  of 
such  power  or  upon  the  ground  that  any  object 
of  such  power  has  been  altogether  excluded ;  but 
every  such  appointment  shall  be  valid,  and 
effectual,  notwithstanding  that  any  one,  or  more, 
of  the  objects  shall  not  thereunder,  or  in  default 
of  such  appointment,  take  more  than  an  unsub- 
stantial, illusory,  or  take  no  share  thereof  or 
nominal  share  of  the  property  subject  to  such 
power. 

(2)  Nothing  in  this  section  shall  prejudice  Limita 
or  affect  any  provision,  in  any  deed,  will,  oroneratjon 
other   instrument,   creating   any    such   power, "  ***  '"''■ 
which  declares  the  amount  of  the  share  or  shares 
from  wL.ch  no  object  of  the  power  shall  be  ex- 
eluded  or  that  some  one  or  more  object  or  objects 
of  the  power  shall  not  be  excluded  or  give  any 
validity,  force  or   effect   to   any  appointment, 
other  than  such  appointment  would  have  had  if 
a  substantial  share  of  the  property  affected  by 
the  power  had  been  thereby  appointed  to,  or  left 
unappointed  to  devolve  upon,  any  object  of  such 
power.    R.  S.  O.  1897,  c.  330,  ss*  31,  32  and  33; 
and  c.  51,  s.  57  (4). 
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TENANCY  BY  THE  CURTESY. 

24.  Where  a  husband  has  issue  born  alive 
and  capable  of  inheriting  any  land  to  which  his 
wife  is  entitled  in  fee  simple,  or  fee  tail,  if  the 
husband  survive  his  wife,  whether  such  issue 
live  or  not,  the  husband  shall  (subject  to  the  pro- 
visions of  The  Ml  rricd  Women's  Property  Act) 
be  entitled  to  an  estate  for  his  natural  life  in 
such  land  as  may  not  have  been  disposed  of  by 
her  deed  or  will;  but  if  he  has  no  such  issue  by 
his  wife  he  shall  not  be  entitled  to  any  further 
or  other  estate  or  interest  in  such  land  in  the 
event  of  surviving  his  wife,  except  such  as  may 
be  devised  to  him  by  her  will,  or  such  as  he  may 
become   entitled   to    under  The  Devolution  of 
Estates  Act.   R.  S.  0. 1897,  c.  330,  s.  5. 

WASTE. 

"^uly  ^'  ^  *^°^°*  ^y  *^e  curtesy,  a  dowresL,  a 
ourt«iy.    tenant  for  life,  or  for  years,  and  the  guardian 

i%Z\  ^/  *^^  ^®*^*^  ^^  ^°  mtsLHi,  shall  be  impeachable 
(s..«you:'ior  waste,  and  liable  in  damages  to  the  person 
c«i.er).c.5.  injured.    R.  S.  0. 1897,  c.  330,  s.  21. 

26.  An  estate  for  life  without  impeachment 


10  Edw. 
VII..  c.  86. 


tenant  for  of  wastc  shall  not  confer  or  be  deemed  to  have 


Wwte  by 
tenant  fo 
life  with- _„  ,  ^ 

Sment  conferred  upon  the  tenant  for  life  any  legal 
..fw*,ta.  right  to  commit  waste  of  the  description  known 
as  equitable  waste,  unless  an  intention  to  confer 
such  right  shall  expressly  appear  by  the  instru- 
ment creating  such  estate.  R.  S.  O.  1897,  s.  51 
s.  58  (2). 

b^tw^n         ^'  ^^^^^^^  ^^  common,  and  joint  tenants, 
joinTTen-  shall  bc  liable  to  their  co-tenants  for  waste,  or, 
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in  the  event  of  a  partition,  the  part  wasted  may  anta  >nd 
be  assigned  to  the  tenant  committing  such  waste,  o<>mm<m. 
at  the  value  thereof  to  be  estimated  as  if  no  such  ist  o." 
waste  had  been  committed.    R.  S.  O.  1897,  c.  ner.  sec) 
330,  s.  22.  "■ " 

28.  Lessees  making  or  suffering  waste  on  the  wwte  by 
demised  premises  without  license  of  the  lessors,  bTh^i. 
shall  be  liable  for  the  full  damage  so  occasioned.  M»ri. 
R.  S.  0. 1897,  c.  330,  s.  23.  c"2lr** 

(For   other   remedies   tei:    The   Judicature   Act,    ».   58    (9)  ). 


RELEASE  OF  PART  OF  LAND  FROM  RENT  CHARGE. 

29.  The  release  from  a  rent-charge  of  part 
of  the  land  charged  therewith  shall  not  extin- 
guish the  whole  rent-charge,  but  shall  operate 
only  to  bar  the  right  to  recover  any  part  of  it 
out  of  the  land  released,  without  prejudice  to 
the  rights  of  all  persons  interested  in  the  land 
remaining  unreleased  and  not  concurring  in  or 
confirming  the  release.  R.  S.  O.  1897,  c.  119, 
s.  27. 

FUTURE  AND  CONTINGENT  USES. 

30.  Where  by  any  deed,  will  or  other  instru- 
ment, any  land  is  limited  to  uses,  all  uses  there- 
under, whether  expressed  or  implied  by  law,  and 
whether  immediate  or  future,  or  contingent  or 
executory,  or  to  be  declared  under  any  power 
therein  contained,  shall  take  effect  when  and  as 
they  arise  by  force  of  and  by  relation  to  the 
estate  and  seisin  originally  vested  in  the  person 
seised  to  the  uses;  and  the  continued  existence 
in  him  or  elsewhere  of  any  seisin  to  uses  or 
scintilla  juris,  shall  not  be  necessary  for  the  tsup- 
port  of,  or  to  give  effect  to,  future  or  contingent 
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char^  on 
the  rest, 
etc. 

Imp.  Act, 
22-2:1  v.  c. 
.S5,  a.  10. 


Limita- 
tion to 
uneg,  8hall 
take  effect 
as  they 
arise  with- 
out con- 
tinued 
BfiKin  or 
teintUla 
jurit  in 
tlie  per- 
sons orig- 
inally 
seined. 
Imp.  Act, 
23-24  v.  c. 
38.  8.  7. 
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or  executory  uses;  nor  shall  any  such  seisin  to 
uses  or  scintilla  juris  be  deemed  to  be  suspended, 
or  to  remain  or  to  subsist  in  him  or  elsewhere' 
R.  S.  O.  1897.  c.  119,  s.  28. 


I 


I 


C'«rt»in 
cuntiriKtint 
romaindoni 
nut  tu  be 
defeated 
by  furi'eit- 
ure,  sur- 
render or 
merger  of 
preceding 
estate. 


CONTINGENT  REMAINDERS. 

31.  Every  contingent  remainder  shall  be 
capable  of  taking  effect,  notwithstanding  the 
detei-mination  by  forfeiture,  surrender  or  mer- 
ger, of  any  preceding  estate  of  freehold.  R.  S.  O. 
1897,  c.  119,  s.  29.   Amended. 

MERGER. 


No  merger       32.  Thd'c  shall  not  be  any  merger  bv  onera- 

of  estate  by  J-  /,,  i»  c^I 

ojiration  tion  of  law  ouly  of  an  estate,  the  beneficial  in- 

u  v*c.  5  terest  in  which,  prior  to  The  Ontario  Judicature 

Act,  1881,  would  not  have  been  deemed  merged 

or  extinguished  in  equity.    R.  S.  O.  1897,  c.  51, 

s.  58  (3). 


Pergnns 
improving 
lamia  to 
have  a  lien 
on  lands. 


IMPR0^TMENT8  UNDER  MISTAKE  OF  TITLE. 

33.  Where  a  person  makes  lasting  improve- 
ments on  land  under  the  belief  that  the  land  is 
his  own,  he  or  his  assigns  shall  be  entitled  to  a 
lien  upon  the  same  to  the  extent  of  the  amount 
by  which  the  value  of  the  land  is  enhanced  by 
such  improvements ;  or  shall  be  entitled  or  may 
be  required,  to  retain  the  land  if  the  Cour-  is  k 
opinion  or  requires  that  this  should  bt^  donp. 
according  as  may,  under  all  circumstances  >f  -iie 
case  be  most  just,  making  compenRstion  t^^r  -*? 
land,  if  retained,  as  the  Court  mav  direct  R.  >=. 
0. 1897,  c.  119,  ss.  30,  31,  32. 
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PURCHASES  OF  IIKVKIUS     X8. 


34.  No  purchase  made  in  good  faith,  and  with-  •'j»f«;|^'' 
out  fraud,  of  any  reversionary  interest  in  pro-»^^»^t^ 
perty,  shall  be  opened  or  set  aside  on  the  ground  '^'^^^■ 
of  undervalue.    R.  S.  O.  1897,  c.  119,  s.  35. 

PURCHASER  FOR  VALUE  WITHOUT  NOTICE. 


35.  It  shall   not   be 


in  order  to  riouf..( 


necessary, 

maintain  the  defence  of  a  purchase  for  value  oTpu/."" 
without  notice,  to  prove  payment  of  the  mort-  wmly  un- 
gage  money  or  purchase  money,  or  any  part 
thereof.    R.  S.  O.  1897,  c.  119,  s.  36. 


assignment  to  assignor  and  another  or  to 
assignor's  wife. 

36.  Any  property  may  be  conveyed  by  a  per-  Awign- 
son  to  himself  jointly  with  another  person,  bypiSJ^ny 
the  like  means  by  which  it  might  be  conveyed  by  idTiwi"' 
him  to  another  person,  and  may  in  like  manner  imTAct. 
be  conveyed  or  assigned  by  a  husband  to  his  wife,  * 
or  by  a  wife  to  her  husband  alone  or  jointly  with 
another  person.    R.  S.  O.  1897,  c.  119,  s.  37. 


>      ! 

1     i 


'A 


RIGHTS  OF  POSTHUMOUS  CHILDREN. 

2^.  Where  any  estate  is,  by  any  marriage  or  Po«thu. 
'iwmt  settlement,  Imaited  in  remainder  to,  or  todrento 

'  take  estate 

12^  use  of,  the  first  or  other  son  or  sons  of  the««>fborn 

in  their 

•widT  of  any  person  lawfully  begotten,  with  anyf»ther'i 
-em&indfir  over  to,  or  to  the  use  of,  any  other  im^, Act, 
perss-n  or  in  remainder  to,  or  to  the  use  of,  a- 22.' 
<Jau£:hter  lawfully  begotten,  with  any  remainder 
"o  any  other  person,  any  son  or  daughter  of  such 


t:  Ul 
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person  lawfully  begotten,  or  to  be  begotten, 
that  shall  be  born  after  the  decease  of  his  or  her 
father,  shall,  by  virtue  of  such  settlement,  take 
such  estate  so  limited  to  the  first  and  other  son 
or  daughter,  in  the  same  manner  as  if  bom  in 
the  lifetime  of  his  or  her  father,  although  there 
may  be  no  estate  limited  to  trustees,  after  the 
decease  of  the  father,  to  preserve  the  contingent 
remainder  to  such  after  born  son,  or  daughter, 
until  he  or  she  come  in  esse,  or  is  born,  to  take 
the  same.    E.  S.  0. 1897,  c.  330,  s.  10. 

PRODUCTION  OF  CESTUIS  QUI  VIE,  AND  TENANTS. 
FOR  LIFE. 

38.  If  any  person,  for  whose  life  an  estate  is 
granted,  remains  out  of  Ontario,  or  absents  him- 
self therein  for  the  space  of  seven  years  together, 
so  that  it  cannot  be  ascertained  whether  he  is 
alive  or  dead,  and  no  sufficient  proof  is  made  of 
the  life  of  such  person  in  any  action  commenced 
for  recovery  of  such  estate  by  the  lessor  or  re- 
versioner, the  person  upon  whose  life  such  estate 
depended  shall  be  accounted  as  naturally  dead, 
and  in  every  action  brought  for  the  recovery  of 
the  estate  by  the  lessor  or  reversioner,  his  heirs, 
or  assigns,  judgment  shall  be  ^iven  accordingly. 
R.  S.  0. 1897,  c.  330,  s.  14.    Amended. 

J!Je^*d3"  ^^'  ^^  ^^^  person  is  evicted  out  of  any  land 
'^  '  by  virtue  of  section  38,  and  if  afterwards  the 
person,  upon  whose  life  such  estate  depends, 
returns  to  Ontario,  or  in  any  action  to  be  brought 
for  recovery  of  the  same,  is  shown  to  be  living, 
or  to  have  been  living  at  the  time  of  the  evic- 
tion, the  tenant  or  lessee  who  was  ousted,  his 


( ettuii  que 
vie  remkiii- 
inf;  out  of 
Province 
for  seven 
yeare  U<- 
ge. her,  and 
no  proof  of 
their  livea, 
to  beac- 
Odunted 
dead. 
18  and  19 
Car.  2,  c. 
11,  8.  1. 


man 

proved  to 
be  alive, 
then  the 
title  is  re- 
vestt-ii. 
18  and  19 
Car.  2.  c. 
11,  s.  4. 
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executors,  administrators  or  assigns,  may  re- 
enter, repossess,  have,  hold,  and  enjoy,  the  land 
in  his  former  estate,  for  and  during  the  life,  or 
so  long  a  term  as  the  person,  upon  whose  life  the 
estate  depends  shall  be  living ;  and  also  shall,  Action  for 
upon  action  to  be  brought  by  him  against  the  tiu  wit^"*" 
lessor,  reversioner,  or  tenant  in  possession,  or '"**"**'■ 
other  person,  who,  since  the  time  of  the  eviction, 
received  the  profits  of  the  land,  recover  for  dam- 
ages the  full  profits  thereof,  with  lawful  in- 
terest for,  and  from,  the  time  that  he  was  ousted, 
and  kept  or  held  out  of  the  land  by  such  lessor, 
reversioner,  tenant  in  possession,  or  other  per- 
son, whether  the  person  upon  whose  life  such 
estate  depends  is  living  or  dead  at  the  time  of 
bringing  of  the  action.  R.  S.  O.  1897,  c.  330,  s. 
15.    Amended. 

40. — (1)  The  High  Court  may,  on  the  appli- order  for 

J.  /.  1  -I        *  1     .  production 

cation  or   any  person  who   has  any  claim   orofj*non 

J  J    .  J.  .J  •  »t  inatuioe 

demand  in,  or  to,  any  remainder,  reversion,  orofrever- 
expectancy,  in,  or  to,  any  estate  in  land,  af ter  "°"*''' ***^ 
the  death  of  any  person  within  age,  married 
woman,  or  any  other  person  whomsoever,  upon 
affidavit  made  by  the  person  so  claiming  such 
estate  of  his  title,  and  that  he  has  cause  to  believe 
that  such  minor,  married  woman,  or  other  per- 
son, is  dead,  and  that  his,  or  her,  death  is  con- 
cealed by  the  guardian,  trustee,  husband,  or  any 
other  person,  which  application  may  be  made 
once  a  year  if  the  person  aggrieved  shall  think 
fit,  order  that  such  guardian,  trustee,  husband, 
or  other  person  concealing,  or  suspected  to  con- 
ceal, such  person,  do,  at  such  time  and  place  as 
the  Court  shall  direct,  on  personal  or  other  due 
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service  of  such  order,  produce  and  show  to  such 
person  and  persons,  not  exceeding  two,  as  shall 
in  such  order  be  named  by  the  party  prosecuting 
such  order  such  minor,  married  woman,  or  other 
person. 

(2)  If  such  guardian,  trustee,  husband,  or 
such  other  person  refuses  or  neglects  to  produce 
or  show  such  minor,  married  woman,  or  such 
other  person,  on  whose    life  any  such    estate 
depends,  according  to  the  directions  of  the  order, 
the  Court  is  hereby  authorized  and  required  to 
order  such  guardian,  trustee,  husband,  or  other 
person,  to  produce  such  minor,  married  woman, 
or  other  person  concealed,  in  the  Court,  or  other- 
Avise  before  commissioners  to  be  appointed  by 
the  Court,  at  such  time  and  place  as  the  Court 
shall  direct,  two  of  which  commissioners  shall  be 
nominated  by  the  party  prosecuting  such  order, 
at  his  costs  and  charges. 

(3)  If  such  guardian,  trustee,  husband,  or 
other  person,  refuses  or  neglects  to  produce  such 
minor,  married  woman,  or  other  person  so  con- 
cealed, in  Court,  or  before  such  commissioners, 
whereof  return  shall  be  made  by  such  commis- 
sioners, and  filed  in  the  Central  office,  in  either, 
or   any,  of   such   cases,  such   minor,  married 
woman,  or  other  person,  shall  be  taken  to  be 
dead,  and  it  shall  be  lawful  for  any  person  claim- 
ing any  right,  title,  or  interest,  in  remainder  or 
reversion,  or  otherwise  after  the  death  of  such 
minor,  married  woman  or  other  person,  to  enter 
upon  such  land  as  if  such  minor,  married  woman, 
or  other  person  were  actually  dead.    R.  S   o' 
1897,  c.  330,  s.  16.    Amended. 


Failnre  to 
produce. 
Person  not 
produced 
to  be taken 
to  be  dead. 
6  Anne,  c. 
72  (or  c.  18 
in  Ruff- 
bead'i 
Ed.).    .  1 
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41.  If  it  appears  to  the  Court  by  affidavit  whew 


1  •  •     -1  ii  per»on  re- 

that  such  minor,  married  woman,  or  other  per-  quired  to 
son,  is,  or  lately  was,  at  some  certain  place  outduwdi* 
of  Ontario  in  the  affidavit  to  be  mentioned,  the  onurio 
party  prosecuting  such  order,  at  his  costs  and 
charges,  may  send  over  one  or  both  of  the  per- 
sons appointed  by  the  order  to  view  such  minor, 
married  woman,  or  other  person,  and  if  such 
guardian,  trustee,  husband,  or  other  person,  con- 
cealing, or  suspected  to  conceal,  such  person,  re- 
fuses or  neglects  to  produce,  or  procure  to  be 
produced  to  such  person  or  persons  a  personal 
view  of  such  minor,  married  woman,  or  other 
person,  then  such  person  or  persons  shall  make 
a  true  return  of  such  refusal  or  neglect  to  the 
Court,  which  shall  be  filed  in  the  Central  office,  e  Anne,  o. 
and  thereupon  such  minor,  married  woman,  orfn^^a" 
other  person,  shall  be  taken  to  be  dead,  and  any  ^X  2. 
person  claiming  any  right,  title,  or  interest,  in 
remainder,  reversion,  or   otherwise,  after   the 
death  of  such  minor,  married  woman,  or  other 
person,  may  enter  upon  such  land  as  if  such 
minor,  married  woman,  or  other  persor  were 
actually  dead.     E.   S.   O.   1897,  c.   330,  s.   17. 
Amended. 

42.  If  it  shall  afterwards  appear  upon  proof  i^J^* 
in  any  action  to  be  brought  that  such  minor,  J^*^" 
married  woman,  or  other  person  was  alive  at  2^'^.*° 
the  time  such  order  was  made,  such  minor,  mar-  ^^  '■'" 
ried  woman,  guardian,  or  trustee,  or  other  per- 
son, having  any  estate  or  interest  determinable 
upon  such  life,  may  re-enter  upon  the  land,  and 
may  maintain  an  action  against  those  who,  since 
the  order,  received  the  profits  thereof,  or  their 
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Where  it 
appeara 
th»t  foliar- 
dian,  rtc., 
oannot  pro- 
duce per- 
ion  who  is 


executors,  or  administrators,  and  recover  full 

74""o.'i«^*™*^®^  ^?^  *^®  P^®^*^  ®*  *^®  ^*°^®   received 

bad".*"    ^^^™  *^®  *™®  *^**  ®"^^  minor,  married  woman, 

Ed), Vs.  or  other  person,  having  any  estate  or  interest 

determinable  upon  such  life,  was  ousted  of  the 

possession  of  such  land.    R.  S.  O.  1897,  c.  330, 

s.  18.   Amended. 

43.  If  any  such  guardian,  trustee,  husband, 
or  other  person,  holding  or  having  any  estate  or 
interest  determinable  upon  the  life  of  any  other 
person,  shall   show,  to  the  satisfaction  of   the 
Court,  that  he  has  used  his  utmost  endeavour 
to  procure  such  minor,  married  woman,  or  other 
person,  on  whose  life   such  estate  or  interest 
depends,  to  appear  in  Court,  or  elsewhere  ac- 
cording to  the  order,  and  that  he  cannot  procure 
or  compel  such  appearance,  and  that  such  minor, 
married  woman,  or  other  person,  is  living,  or 
was  living  at  the  time  such  return  was  made  and 
filed,  the  Court  may  order  that  such  person  may 
continue  in  the  possession  of  such  estate,  and 
receive  the  rents  and  profits  thereof,  during  the 
infancy  of  such  minor,  and  the  life  of  any  other 
person,  on  whose  life  such  estate  or  interest  next 
depends,  as  fully  as  he  might  have  done  if  this, 
and  the  three  next  preceding  sections  had  not 
been  passed.     E.   S.   O.   1897,   c.   330,   s.    19. 
Amended. 

frutS""' .  ^'  ^^^^y  person  having  an  estate  or  interest 
fn*"  over''^' ^°  l^od,  determinable  upon  any  life,  and  the 
fSof  S"^^<^^^°  or  trustee  for  a  minor  having  such  an 
remaindw  estatc,  who,  after  the  determination  of  such  par- 
dUn^'"'  ticular  estate  or  interest,  without  the  express 
passers,     couseut  of  the  pcrsou  who  is  next  and  imme- 


6  Anne,  c. 
72  (or  c.  18 
in  Kuff- 
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Ed.),  8.  4 
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diately  entitled  upon  and  after  the  determina- 
tion of  such  particular  estate  or  interest,  holds 
over  and  continues  in  possession  of  any  land, 
shall  be  deemed  a  trespasser,  and  every  persons  Anne,  c. 
entitled  to  any  such  land,  upon  and  after  theinRuA- 
determination  of  such  particular  estate  or  in-iw.)... 6. 
terest,  may  recover  in  damages  against  every  Dama«e«. 
such  person  so  holding  over,  the  full  value  of 
the  profits  received  during  such  wrongful  pos- 
session.  R.  S.  0. 1897,  c.  330,  s.  20. 


if! 


ASSIGNMENTS  OF  CHOSES  IN  ACTION. 

45. — (1)  Any  absolute  assignment,  made  ouAMiini- 
or  after  the  31st  day  of  December,  1897,  by  writ-  dluand 
ing  under  the  hand  of  the  assignor,  not  purport-  LUn. 
ing  to  be  by  way  of  charge  only,  of  any  debt  or 
other  legal  chose  in  action  of  which  express 
notice  in  writing  shall  have  been  given  to  the 
debtor,  trustee  or  other  person  from  whom  the 
assignor  would  have  been  entitled  to  receive  or 
claim  such  debt  or  chose  in  action,  shall  be 
effectual  in  law,  subject  to  all  equities  which 
would  have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  section  had  been 
enacted,  to  pass  and  transfer  the  legal  right  to 
such  debt  or  chose  in  action  from  the  date  of  such 
notice,  and  all  legal  and  other  remedies  for  the 
same,  and  the  power  to  give  a  good  discharge  for 
the  same  without  the  concurrence  of  the 
assignor.    R  S.  O.  1897,  c.  51,  s.  58  (5). 

(2)  In  case  of  an  assignment  of  a  debt  orwher*. 
other  chose  in  action,  if  the  »_   btor,  trustee  ora^f^Lta 
other  person  liable  in  respect  of  the  debt  orlJ^i|^. 
chose  in  action  shall  have  had  notice  that  such"*" 
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assignment  is  disputed  by  the  assignor  or  any 
one  clauning  under  him,  or  of  any  other  oppos- 
ing or  conflicting  claims  to  such  debt  or  chose 
in  action,  he  shall  be  entitled,  if  he  thinks  fit 
to  call  upon  the  several  persons  making  claim' 
thereto  to  interplead  concerning  the  same,  or  he 
may.  If  he  thinks  fit,  pay  the  same  into  the  High 
Court  under  and  in  conformity  with  the  provi- 
sions  of  law  for  the  relief  of  trustees.  R  S.  O. 
1897,  c.  51,  s.  58  (6). 

DEBENTURES  OF  CORPORATIONS  TRANSFERABLE. 

^S^t^      ^.—(1)  The  bonds  or  debentures  of  a  cor- 
of^oorp„«.poration  made  payable  to  bearer,  or  to  any  per- 
son  named  therein  or  bearer,  may  be  transferred 
by  delivery,  and  if  payable  to  any  person  or 
order,  after  general  endorsation  thereof  by  such 
person,  shall  be  transferable  by  deUvery. 
m?;'ai„.  ^  ^V  ^y  «"«^  tvansier  shall  vest  the  prop- 
u^^.     erty  in  the   bond  or  debenture  in   the  holder 
thereof  and  enable  him  to  maintain  an  action 
thereon  m  his  own  name.    R.  S.  O.  1897,  c  119 
s.  38.    Amended.  '       ' 

AUCTIONS  OP  ESTATES. 

s^hSfbT'^     ,  ^l'  ^""^^^^  "^  *^^  particulars  or  conditions  of 

wXtl    ,    !,  by  auction  of  any  land  it  is  stated  that  such 

re^rve.    laud  Will  bc  sold  subjcct  to  a  reserved  price  or 

to  a  right  of  the  seller  to  bid,  the  sale  shall  be 

deemed  to  be  without  reserve.    R.  S.  O.  1897,  c. 

i-iy,  s.  ^^. 


Seller  not 
to  bid  at 


«ie..       out  reserve,  it  shall  not  be  lawful  for  a  seller  or 
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for  a  puffer  to  bid  at  such  sale,  or  for  the  auc- 
tioneer to  take,  knowingly,  any  bidding  from 
the  seller  or  from  a  puffer.  R.  S.  O.  1897,  c. 
119,  s.  23. 

49.  Upon  any  sale  of  land  by  auction,  sub-  At  re- 
jeet  to  a  right  for  the  seller  to  bid,  it  shall  be<»iesthe 
lawful  for  the  seller  or  any  one  puffer  to  bid  at  bid. 
such  auction  in  such  manner  as  the  seller  may 
think  proper.   R.  S.  1. 1897,  c.  119,  s.  24. 

50.  Nothing  in  the  next  preceding  three  sec-  seiier  not 
tions  shall  authorize  any  seller  to  become  thetop^u"^ 
purchaser  at  the  sale.    R.  S.  0. 1897,  c.  119,  s.  25.  "*""" 


FRAUDS  IN  SALES  OR  MORTGAGES  OF  PROPERTY. 

51.  If  any  seller  or  mortgagor  of  property 
or  his  solicitor  or  agent  conceals  any  settlement, 
deed,  will  or  other  instrument  material  to  the 
title,  or  any  incumbrance,  from  the  purchaser 
or  mortgagee,  or  falsifies  any  pedigree  upon 
which  the  title  depends  or  may  depend,  in  order 
to  induce  him  to  accept  the  title  offered  or  pro- 
duced to  him,  with  intent  to  defraud  such  seller, 
mortgagor,  solicitor  or  agent,  irrespective  of  any 
criminal  liability  he  may  thereby  incur,  shall  be 
liable  at  the  suit  of  the  purchaser  or  mortgagee, 
or  those  claiming  under  him,  for  any  loss  sus- 
tained by  them  or  either  or  any  of  them,  in  conse- 
quence of  the  settlement,  deed,  will  or  other 
instrument  or  incumbrance  so  concealed,  or  of 
any  claim  made  by  any  person  under  such  pedi- 
gree, whose  right  was  so  concealed  by  the  falsifi- 
cation of  such  pedigree ;  and  in  the  case  of  land 
in  estimating  such  damages  where  the  property 
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18  recovered  from  such  purchaser  or  mortgagee, 
or  from  those  claiming  under  him,  regard  shall 
be  had  to  any  expenditure  by  them,  or  either  or 
any  of  them,  in  improvements  on  the  land.    R 
S.  O.  1897,  c.  119,  8.  39. 

EFFECT  OF  ORDERS  OF  COURT. 

62.  An  order  of  the  Court  under  any  statu- 
tory or  other  jurisdiction  shaU  not,  as  against 
X^r  ^  P",^^^«ser,  whether  with  or  without  notice,  be 
forwwtot  invalidated  on  the  ground  of  want  of  jurisdic- 
diction.     tion,  or  of  want  of  any  concurrence,  consent, 
notice  or  service.   R.  S.  0. 1897,  c.  51,  s.  58  (11). 


Order  of 
Court  not 
invali- 
dated M 


Repeal. 


Repeal. 

ion?;  ^^^P*^"*  "^  ""^  *^«  ^e^ised  Statutes, 
1897  (except  sections  14  and  34),  and  clause  4 
of  section  57,  and  clauses  2,  3,  5,  6  and  11  of 
section  58  of  chapter  51,  and  sections  5,  10,  14, 
15, 16, 17  to  23  and  31  to  33  of  chapter  330  of  the 
said  Revised  Statutes  are  repealed. 
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10  EDWARD  VII.  CHAPTER  51. 

AN  ACT  RESPECTING  MORTGAGES  OF  REAL 
ESTATE. 


Assented  to  19th  March,  1910. 


Shobt  title,  8.  1. 
Interpbeta'^ion,  b.  8. 

PART  I,  88.  3-17. 

RIGHTS  AND  OBLIGA- 
TIONS OF  MORTGA- 
GORS AND  MORTGA- 
GEES. 

Obligation  to  tbansfer 
moktoage,  b.  3. 

Inspection  op  title  deeds, 
8.  4. 

Application    op    insurance 

MONEY,  8.   5. 

Implied  covenants,  sb.  6-7. 
Release  of  equity   op  re- 
demption WITHOUT  MEBOEB, 

8.8. 

Assignment    by    executobs, 

8.  9. 

Receipts  op  mortgagee  or 
survivor  op  two  or  more 
mortgagees,  etc.,  to  be  ef- 
fectual discharges,  8.  10. 

Defence  of  purchase  fob 
value  without  notice,  8. 

11. 


Right  of  mortgagee  to  dis- 
train LIMITED,  8S.  12,  13. 

Payment  after  default 

without  notice,  88.  14,  17. 

PART  II.,  88.  18-26. 

STATUTORY  POWERS. 

Power  op  sale  and  power  to 

insube  implied,  8.  18. 
Sales      undeb      statutory 

power,  88.  19-25. 

When    mortgage    contains 
power  in  short  form,  s.  26. 

PART  III.,  88.  27-29. 

GENERAL       PROVISIONS 
AS  TO  POWER  OF  SALE. 

Restbiction  as  to  fboceed- 

ings  on  m0btgage8,  8.  28. 
Payment  in  tebms  op  notice 

TO  BE  accepted,  8.   29. 

Costs  and  taxation  s.  29  (3- 

4.) 

Repeal,  s.  30. 
Commencement  of  act,  b.  31. 


HIS  MAJESTY,  by  and  with  the  advice  and 
consent  of  the  Legislative  Assembly  of 
the  Province  of  Ontario,  enacts  as  follows : — 

1.  This  Act  may  be  cited  as  "  The  Mortgages  shorttiUe. 
Act." 
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(b) 


POWER  OP  BALE. 

2.  In  this  Act, 

(a)  "  Conveyance  "  shall  include  assign- 
ment, appointment,  lease,  settlement, 
and  other  assurance  and  covenant  to 
surrender  made  by  deed  on  a  sale,  mort- 
gage, demise  or  settlement  of  any  prop- 
erty or  on  any  other  dealing  with  or 
for  any  property;  and  "  convey  "  shall 
have  a  meaning  corresponding  with 
that  of  conveyance. 

"  Incumbrance  "  shall  include  a  mort- 
gage in  fee,  or  for  a  less  estate,  a  trust 
for  securing  money,  a  lien,  and  a  charge 
of  a  portion,  annuity  or  other  capital 
or  annual  sum;  and  **  incumbrances  " 
shall  have  a  meaning  corresponding 
with  that  of  incumbrance,  and  shall 
include  every  person  entitled  to  the 
benefit  of  an  incumbrance,  or  to  require 
payment  or  discharge  thereof. 

*'  Land  "  shall  include  tenements  and 
hereditaments,  corporeal  or  incor- 
poreal, houfies  and  other  buildings,  and 
also  an  imdivided  share  in  land. 

(d)  **  Mortgage  "  shall  include  any  charge 
on  any  property  for  securing  money  or 
money's  worth;  "mortgage  money" 
shall  mean  money  or  money's  worth, 
secured  by  a  mortgage;  "  mortgagor  " 
shall  include  any  person  deriving  title 
under  the  original  mortgagor,  or  en- 
titled to  redeem  a  mortgage,  according 
to  his  estate,  interest,  or  right  in  the 
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mortgaged   property;   and   *' mortga-"Mort; 
gee  "  shall  include  any  person  deriving '"*'■" 
title  under  the  original  mortgagee.    R. 
S.O.  lS97,c.l21,s.l. 


PART  I. 


BIGHTS  AND  0BLIGATIQN8  OF  MORTOAGORS  AND 
MORTGAGEES. 

3.— (1)  Notwithstanding  any  stipulation  to  obiig»tion 
the  contrary,  where  a  mortgagor  is  entitled  tOgS^^^J: 
redeem,  he  may  require  the  mortgagee,  instead  fSSlId'o, 
of  giving  a  certificate  of  payment  or  reconvey-  ^t^. 
ing,  and  on  the  terms  on  which  he  would  be^Sid^S 
bound  to  re-convey,  to  assign  the  mortgage  debt^w: "' 
and  convey  the  mortgage  property  to  any  third 
person,  as  the  mortgagor  directs;  and  the  mort- 
gagee shall  be  bound  to  assign  and  convey  ac- 
cordingly. 

(2)  The  right  of  the  mortgagor  to  require  i^p.  Act, 
an  assignment  shall  belong  to  and  be  capable  of  v.^.'^st?' 
being  enforced  by  each  inciunbrancer,  or  by  the ""  "* 
mortgagor,  notwithstanding  any  intermediate 
incumbrance;  but  a   requisition  of  an   incum- 
brancer shall  prevail  over  that  of  the  mortgagor, 

and  as  between  incumbrancers  a  requisition  of  a 
prior  incumbrancer  shall  prevail  over  that  of  a 
subsequent  incumbrancer. 

(3)  This  section  shall  not  apply  if  the  mort- 
gagee is  or  has  been  in  possession.  R.  S.  O. 
1897,  c.  121,  s.  2. 
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jjjjjr^       4.  Notwithstanding   any  stipulation   to  the 
JukdS5t.  ^^^^^^^y^  a  mortgagor,  as  long  as  his  right  to 
JrrA*"  ^J^^^  subsists,  shall  be  entitled,  at  reasonable 
l\l:  *'•  *""®*'  ®°  ^^  request,  and  at  his  own  cost  and 
on  payment  of  the  mortgagee's  costs  and  ex- 
penses in  that  behalf,  to  inspect  and  make  copies 
or  abstracts  of  or  extracts  from  the  documents 
of  title  relating  to  the  mortgaged  property  in  the 
custody  or  power  of  the  mortgagee.    R.  S.  O 
1897,  c.  121,  8.  3. 

iMuruM  6' — (1)  All  money  payable  to  a  mortgagor 
i^Acx,  oil  an  insurance  of  the  mortgaged  property,  in- 
cluding effects,  whether  aflfixed  to  the  freehold 
or  not,  being  or  forming  part  thereof,  shall,  if 
the  mortgagee  so  requires,  be  applied  by  the 
mortgagor  in  making  good  the  loss  or  damage 
in  respect  of  which  the  money  is  received. 

(2)  Without  prejudice  to  any  obligation  to 
the  contrary  imposed  by  law  or  by  special  con- 
tract, a  mortgagee  may  require  that  all  money 
received  on  an  insurance  of  the  mortgaged  prop- 
erty be  applied  in  or  towards  the  discharge  of 
the  money  due  under  his  mortgage.  R.  S.  0 
1897,  c.  121,  s.  4. 

6.  There  shall,  in  the  several  cases  in  this  sec- 
tion mentioned,  be  deemed  to  be  included,  and 
there  shall  in  those  several  cases  be  implied, 
covenants  to  the  effect  in  this  section  stated,  by 
the  person  or  by  each  person  who  conveys,  as 
far  as  regards  the  subject-matter  or  share 
thereof  expressed  to  be  conveyed  by  him  with 
the  person,  if  one,  to  whom  the  conveyance  is 
made,  or  with  the  persons  jointly,  if  more  than 
one,  to  whom  the  conveyance  is  made  as  joint 


CovenMito 
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implied. 
Imp.  Act, 
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t«iantB.  or  with  each  of  the  persons,  if  more  than 
one,  4i»  whom  the  conveyance  is  made  as  tenants 
in  common,  that  is  to  say  :— 

(a)  In  a  conveyance  by  way  of  mortgage,  on  mort- 
the  following  covenants  by  the  person  KS^fic^ii 
who  conveys,  and  is  expressed  to  con-"*""' 
vey  as  beneficial  owner,  namely,  cove- 
nants, 

(I)  For  payment  of  the  mortgage 
money  and  interest,  and  observ- 
ance in  other  respects  of  the  pro- 
viso in  the  mortgage ; 
(II)  For  good  title; 

(III)  For  right  to  convey; 

(IV)  That,  on  default,  the  mortgagee 
shall  have  quiet  possession  of  the 
land;  free  from  all  incum- 
brances ; 

(V)  That  the  mortgagor  will  execute 
such  further  assurances  of  the 
said  lands  as  may  be  requisite; 
and 
(VI)  That  the  mortgagor  has  done  no 
act  to  incumber  the  land  mort- 
gaged; 

according  to  the  fonns  of  covenants  for  such 

purposes  set  forth  in  Schedule  B  to  The  Short iovaw. 

forms  of  Mortgages  Act,  subject  to  the  provi-w"'" 

sions  of  that  Act. 

(6)  In  a  conveyance  by  way  of  mortgage  on  mort- 
of  leasehold   property,   the   following  fXhow.. 
further  covenants  by  "-e  person  who  KJltier. 
conveys  and  is  expressed  to  convey,  as 
beneficial  owner,  namely, 
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(I)  That  the  lease  or  grant  creating  the 
term  or  estate  for  which  the  land  is 
held  is,  at  the  time  of  conveyance,  a 
good,  valid,  and   effectual    lease  or 
grant  of  the  land  conveyed,  and  is  in 
full   force,  unforfeited,  and   unsur- 
rendered, and  in  nowise  become  void, 
or  voidable,  and  that  all  the  rents 
reserved  by,  and  all  the  covenants, 
conditions  and  agreements  contained 
in  the  lease  or  grant  and  on  the  part 
of  the  lessee  or  grantee  and  the  per- 
sons deriving  title  under  him  to  be 
paid,  observed  and  performed,  have 
been  paid,  observed  and  performed, 
up  to  the  time  of  conveyance;  and 
also 
(II)  That  the  person  so  conveying,  or  the 
persons  deriving  title  under  him,  will 
at  all  times,  as  long  as  any  money 
remains  on  the  security  of  the  con- 
veyance, pay,  observe  and  perform, 
or  cause  to  be  paid,  observed  and 
performed,  all  the  rents  reserved  bv, 
and  all  the  covenants,  conditions  and 
agreements  contained  in  the  lease  or 
grant,  and  on  the  part  of  the  lessee 
or  grantee  and  the  persons  deriving 
title  under  him,  to  be  paid,  observed 
and  perfoi-med,  and  will  keep  the  i)er- 
son  to  whom  the  conveyance  is  made 
and  those  deriving  title  under  him, 
indemnified  against  all  actions,  ]»r<.- 
ceedings,    costs,    charges,    damages. 
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claims  and  demands,  if  any,  to  be  in- 
curred or  sustained  by  him  or  them 
by  reason  of  the  non-payment  of  such 
rent,  or  the  non-observance  or  non- 
performance of  such  covenants,  con- 
ditions and  agreements,  or  any  of 
them.   R.  S.  0. 1897,  c.  121,  s.  5. 

7.  In  a  mortgage,  where  more  persons  than  implied 

,   .  .  .      covenant* 

one  are  expressed  to  convey  as  mortgagors,  or  to  in  mort- 
join  as  covenantors,  the  implied  covenants  onfomTmnd 
their  part  shall  be  deemed  to  be  joint  and  several  imp.  Act, 
covenants  by  them;  and  where  there  are  more' 
mortgagees  than  one,  the  implied  covenant  with 
them  shall  be  deemed  tx)  be  a  covenant  with  them 
jointly,  unless  the  amount  secured  is  expressed 
to  be  sc    ired  to  them  in  shares  or  distinct  sums ; 
in  which  latter  case  the  implied  covenant  with 
them  shall  be  deemed  to  be  a  covenant  with  each 
severally  in  respect  of  the  share  or  distinct  sum 
secured  to  him.    R.  S.  0. 1897,  c.  121,  s.  6. 


8.—  (1)  A  mortgagee  of  freehold  or  leasehold 
property,  may  take  and  receive  from  the  moi-t- 
gagor  a  release  of  the  equity  of  redemption  in 
such  property,  or  may  purchase  the  same  under 
any  judgment  or  decree  or  execution  without 
thereby  merging  the  mortgage  debt  as  against 
any  subsequent  mortgagee  or  person  having  a 
charge  on  the  same  property.  R.  S.  O.  1897,  c. 
121,  s.  8. 

(2)  Where  a  prior  mortgagee  so  acquires 
the  equity  of  redemption  of  the  mortgagor,  no 
subsequent  mortgagee  shall  be  entitled  to  fore- 
close or  sell  such  property  without  redeeming  or 
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niSr*  ®®"^°^'  ^"^J«^*  *o  *^e  rights  of  such  prior  mort- 
fi'^L,   ^^^®®'  "*  *^®  ^^e  manner  as  if  such  prior  mort- 
^TyUtiS:^*^®®  ^*^  °®*  acquired  the  equity  of  redemp- 
r«%.   *^°°-   R- S- 0. 1897,  c.  121,  s.  9.       . 
'priority  ^^l  '^^^^  section  shall  not  affect  any  priority 

KUt^'iTw.®^  ^^^""  ^°^  mortgagee  may  have   under   the 
not  She   registry  laws.    R.  S.  0. 1897,  c.  121,  s.  10. 

S^^r^"  ,     ^-  ^^^^e  a  person  entitled  to  any  freehold 
SfiSleS:^^^^  ^y  ^^y  ^^  mortgage  has  died,  and  his  ex- 
ecutor or  administrator  has  become  entitled  to 
the   money  secured   by  the   mortgage,  or   has 
assented  to  a  bequest  thereof,  or  has  assigned 
the  mortgage  debt,  such  executor  or  administra- 
tor, if  the  mortgage  money  was  paid  to  the  tes- 
tator or  intestate  in  his  lifetime,  or  on  payment 
of  the  principal  money  and  interest  due  on  the 
mortgage,  or  on   receipt  of   the  consideration 
money  for  the  assignment,  may  convey,  assign, 
release  or  discharge  the  mortgage  debt  and  the 
mortgagee's  estate  in  the  land;  and  such  execu- 
tor or  administrator  shall  have  the  same  power 
as  to  any  part  of  the  land  on  payment  of  some 
part  of  the  mortgage  debt,  or  on  any  arrange- 
ment for  exonerating  the  whole,  or  any  part  of 
the  mortgaged  land,  without  payment  of  money; 
and  such  conveyance,  assignment,  release  or  dis- 
charge shall  be  as  effectual  as  if  the  same  had 
been  made  by  the  persons  having  the  mortga- 
gee's estate.    R.  S.  0. 1897,  c.  121,  s.  11. 
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10.  The  payment  in  good  faith  of  any  monev 
to  and  the  receipt  thereof  by  the  surWvor  or  sur- 


BTATVTE8. 


231 


vivors  of  two  or  more  mortgagees,  or  the  execu-  to  be  eStc- 
tors  or  administrators  of  such  survivor,  or  their  chargw. 
or  his  assigns,  shall  effectually  discharge  the 
person  paying  the  same  from  seeing  to  the  appli- 
cation or  being  answerable  for  the  misapplica- 
tion thereof,  unless  the  contrary  is  expressly 
declared  by  the  instrument  creating  the  security. 
R.  S.  0. 1897,  c.  121,  s.  14. 

11.  The  purchaser  in  good  faith  of  a  mort- PurchMer 

f    1  A.  J "'  wort- 

gage  may  to  the  extent  of  the  mortgage,  andg»Kemay 

except  as  against  the  mortgagor,  set  up  the  de-f«>«j^^ 

fence  of  purchase  for  value  without  notice  in  for  value 

the  same  manner  as  a  purchaser  of  the  mort- notice. 

gaged  property  might  do.    R.  S.  O.  1897,  c.  121, 

s.  33. 

12.  The  right  of  a  mortgagee  to  distrain  for  Right  of 

°  ,  J         j»x       mortgagee 

interest  in  arrear  upon  a  mortgage  made  aiter  to  di»train 

.  ,°-,  ,       ,.      ..,,     limited. 

the  25th  day  of  March,  1886,  shall  be  Imuted  to 
the  goods  and  chattels  of  the  mortgagor,  and  to 
such  of  them  as  are  not  exempt  from  seizure 
under  execution.   R.  S.  0. 1897,  c.  121,  s.  15. 

13. — (1)  As  against  creditors  of  a  mortgagor  Mort- 
or  person  in  possession  of  mortgaged  premises  fi^of 
under  a  mortgagor,  the  right,  if  anv,  to  distrain  limited  to 

,,  .  ■,  •  £         "  £  •       one  year's 

upon  the  mortgaged  premises  tor  arrears  oi  m- interest  or 
terest  or  for  rent,  in  the  nature  of  or  in  lieu  of 
interest  under  the  provisions  of  any  mortgage 
executed  after  the  23rd  day  of  April,  1887,  shall 
be  restricted  to  one  year's  arrears  of  such  in- 
terest or  rent. 

(2)  This  restriction  shall  not  apply  imless 
some  one  of  such  creditors  shall  be  an  execution 
creditor,  or  unless  there  shall  be  an  assignee  for 
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the  general  benefit  of  such  creditors  appointed 
before  lawful  sale  of  the  goods  and  chattels  dis- 
trained, nor  unless  the  officer  executing  such  writ 
of  execution,  or  such  assignee  shall,  by  notice  in 
writing  to  be  given  to  the  person  distraining,  or 
his  attorney,  bailiff,  or  agent,  before  such  lawful 
sale,  claims  the  benefit  of  such  restriction. 

(3)  When  such  notice  is  given,  the  distrainor 
shall  relinquish  to  the  officer  or  assignee  the 
goods  and  chattels  so  distrained,  upon  receiving 
one  year's  arrears  of  such  interest  or  rent  and 
his  reasonable  costs  of  distress,  or  if  such  arrears 
and  costs  shall  not  be  paid  or  tendered  he  shall 
sell  only  so  much  of  the  goods  and  chattels  dis- 
traiiie  1  as  shall  be  necessary  to  satisfy  one  year's 
arrears  of  such  interest  or  rent  and  the  reason- 
able costs  of  distress  and  sale,  and  shall  there- 
upon relinquish  any  residue  of  them,  and  pay 
any  residue  of  moneys,  proceeds  thereof  so  dis- 
trained, to  such  officer  or  assignee. 

Kment       ^^^  ^  ^^^^  cxccuting  an  execution,  or  an 

oJS®>See^®^^^°®®  ^^®  P»ys  any  money  to  reUeve  goods 

and  chattels  from  distress   under  this  section, 

shall  be  entitled  to  reimburse  himself  therefor 

out  of  the  proceeds  of  the  sale  thereof. 

(5)  The  goods  and  chattels  distrained  shall 
not  be  sold  except  after  such  public  notice  as  is 
now  required  to  be  given  by  a  landlord  who  sells 
goods  and  chattels  distrained  for  rent.    R.  S.  0 
1897,  c.  121,  s.  16. 
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^*- — (1)  In   the   case   of  mortgages   made 
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12th  day  of  June,  1903,  unless  it  is  otherwise 
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expressly  provided  in  the  mortgage  or  otherwise 
with  respect  to  notice  or  the  payment  of  interest 
in  lieu  of  notice,  the  mortgagor  may  pay  the 
whole  principal  money  if  overdue  or  any  instal- 
ment thereof  which  has  become  payable  accord- 
ing to  the  terms  and  conditions  of  the  mortgage 
without  previous  notice  to  the  mortgagee  and 
without  the  payment  of  any  interest  in  lieu  of 
such  notice. 

(2)  Principal  money  or  any  instalment 
thereof  shall  not  be  deemed  to  be  overdue  or 
payable  within  the  meaning  of  this  section  where 
it  has  become  payable  only  by  reason  of  default 
in  payment  of  part  of  the  principal  or  interest. 
See  R.  S.  0. 1897,  c.  121,  s.  17  (1)  ;  3  Edw.  VII. 
c.  11,  s.  2. 

15.  (1)  Notwithstanding  any  agreement  to 
the  contrary,  where  default  has  been  made  in  the 
payment  of  any  principal  money  secured  by  a 
mortgage  of  freehold  or  leasehold  property  made 
on  or  after  the  12th  day  of  June,  1903,  the  mort- 
gagor or  person  entitled  to  make  such  payment, 
may  at  any  time  upon  payment  of  three  months' 
interest  on  the  principal  money  so  in  arrear,  pay 
the  same,  or  he  may  give  the  mortgagee  at  least 
three  months'  notice,  in  writing,  of  his  intention 
to  make  such  payment  at  a  time  named  in  the 
notice,  and  in  the  event  of  his  making  such  pay- 
ment on  the  day  so  named  he  shall  be  entitled 
to  make  the  same  without  any  further  payment 
of  interest  except  to  the  date  of  payment. 

(2)  If  the  mortgagor  or  person  entitled  to 
make  such  payment  fails  to  make  the  same  at 
the  time  mentioned  in  the  notice  he  shall  there- 
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after  be  entitled  to  make  such  payment  only  on 
pajdng  the  principal  money  so  in  arrear  and  in- 
terest thereon  to  the  date  of  payment  together 
with  three  months'  interest  in  advance. 

(3)  Nothing  in  this  section  shall  affect  or 
limit  the  right  of  the  mortgagee  to  recover  by 
action  or  otherwise  the  principal  money  so  in 
arrear  after  default  has  been  made.  3  Edw.  VII. 
c.  11,  s.  1. 

ma°'*te**'  ^®' — ^^^  Where  any  principal  money  or  in- 
red^med  tcrcst  sccurcd  by  a  mortgage  of  freehold  or 
tion  of  five  leasehold  property,  made  after  the  1st  day  of 

the^f  ^^'  ^^'  ^®  ^^^'  under  the  terms  of  the  mort- 
gage, payable  till  a  time  more  than  five  years 
after  the  date  of  the  mortgage,  then  if,  at  any 
time  after  the  expiration  of  such  five  years,  any 
person  liable  to  pay  or  entitled  to  redeem  tenders 
or  pays  to  the  person  entitled  to  receive  the 
money  the  amount  due  for  principal  money  and 
interest  to  the  time  of  such  tender  or  payment, 
together  with  three  months'  further  interest  in 
lieu  of  notice,  no  further  interest  shall  be  charge- 
able, payable  or  recoverable  at  any  time  there- 
after on  the  principal  money  or  interest  due 
under  the  mortgage. 

Rev.sut.  (2)  Nothing  in  this  section  shall  affect  the 
c.  206.  provisions  of  section  25  of  The  Loan  Corpora- 
tions Act,  or  shall  apply  to  any  mortgage  given 
by  a  joint  stock  company  or  other  corporation 
nor  to  any  debenture  issued  by  any  such  com- 
pany or  corporation  for  the  payment  of  which 
security  has  been  given  on  freehold  or  leasehold 
property.  3  Edw.  VII.  c.  11,  s.  3;  see  R.  S.  C. 
1906,  c.  120,  s.  10,  part. 
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17. — (1)  Where  in  a  mortgage  falling  duep«yiniro« 
after  the  20th  day  of  April,  1907,  provision  iswh^^- 
made  that  if  interest  is  paid  promptly  it  will  be  mt^Mor 
accepted  at  a  lower  rate  than  that  provided  in  r»t«  fur 
such  mortgage,  and  interest  at  such  lower  ratepkyment. 
has  been  paid  according  to  such  condition  up  to 
the  time  when  all  the  principal  money  has  be- 
come payable,  any  person  liable  to  pay  or  en- 
titled to  redeem  shall  be  entitled  to  pay  the  prin- 
cipal money  and  interest  on  the  same  at  such 
lower  rate  at  any  time  after  the  time  for  pay- 
ment of  the  principal  money  on  giving  three 
months'  notice  of  his  intention  to  make  such 
payment  or  on  paying  three  months'  interest  at 
such  lower  rate  in  lieu  of  notice.    7  Edw.  VII. 
c.  27,  s.  1. 

(2)  If  the  mortgagor,  or  person  entitled  to  Mortgagor 
make  such  payment,  fails  to  make  the  same  atjiV"«l-'" 
the  time  mentioned  in  such  notice,  he  shall  there-  VA^^  ^ 
after  be  entitled  to  make  such  payment  only  on 
paying  the  principal  and  interest  at  the  lower 
rate  to  the  date  of  payment,  together  with  three 
months'  interest  in  advance.    7  Edw.  VII.  c.  27, 
s.  2. 

PART  II. 
STATUTORY  POWERS. 

18.  Where  any  principal  money  is  secured  power*  in- 
by  mortgage  of  land  executed  after  the  11th  day  ^o^e« 
of  March,  1879,  the  mortgagee  shall  at  any  time  fluu  for" 
after  the  expiration  of  four  months  from  the^Tm^'" 
time  when  the  principal  money  shall  have  be- 
come  payable,  according  to  the  terms  of   the 
mortgage,  or  after  any  interest  on  the  principal 
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money  shall  have  been  in  arrear  for  six  months, 
or  after  any  omission  to  pay  any  premimn  on 
any  insurance  which,  by  the  terms  of  the  mort- 
gage, ought  to  be  paid  by  the  mortgagor,  have 
the  following  powers,  to  the  like  extent  as  if 
they  had  been  in  terms  conferred  by  the  mort- 
gage, but  not  further,  namely: 

(a)  A  power  to  sell,  or  concur  with  any 
other  person  in  selling,  the  whole  or 
any  part  of  the  mortgaged  property 
by  public  auction  or  private  contract, 
subject  to  any  reasonable  conditions  he 
may  think  fit  to  make,  and  to  buy  in 
at  an  auction  and  to  rescind  or  vary 
contracts  for  sale,  and  to  re-sell  the 
land,  from  time  to  time,  in  like  manner 
without  being  answerable  for  any  loss 
occasioned  thereby. 

(6)  A  power  to  insure  and  keep  insured 
against  loss  or  damage  by  fire  any 
building  or  any  effects  or  property  of 
an  insurable  nature,  whether  aflfixed  to 
the  freehold  or  not,  being  or  forming 
part  of  the  mortgaged  property,  and 
the  premiums  paid  for  any  such  insur- 
ance shall  be  a  charge  on  the  mortgaged 
property,  in  addition  to  the  mortgage 
money  and  with  the  same  priority  and 
with  interest  at  the  same  rate  as  the 
mortgage  money.  R.  S.  0. 1897,  c.  121, 
s.  18;  44-45  Vict.  (Imp.),  c.  41,  s.  19  (2). 

BsceipM         19.  A  receipt  for  purchase  money  given  by 
ch-e       the  person  exercising  the  power  of  sale  bv  the 
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next  preceding  section  conferred,  shall  be  a  suffi-  mowy  wi. 
cient  discharge  to  the  purchaser,  who  shall  notohi^.  *" 
be  bound  to  see  to  the  application  of  the  pur- 
chase money.   R.  S.  0. 1897,  c.  121,  s.  19. 

20. — (1)  No  sale  under  the  power  conferred  xotio*.  be- 
by  section  18  shall  be  made   until   after   two  """*• 
months'  notice  in  writing.  Form  1,  has  been 
given  to  every  subsequent  incumbrancer,  and  to 
the  mortgagor,  either  personally  or  at  his  usual 
or  last  place  of  residence  in  Ontario. 

(2)  The  notice  may  be  given  at  any  time 
after  any  default  in  making  a  payment  provided 
for  by  the  mortgage. 

(3)  In  case  of  the  death  of  the  person  en- 
titled subject  to  the  mortgage,  and  of  his  interest 
passing  to  an  infant,  the  notice  shall  be  given  to 
his  personal  representative  as  well  as  to  the 
infant. 

(4)  The  notice  to  the  infant  shall  be  served 
upon  his  guardian,  and  if  he  has  no  guardian 
upon  the  Official  Guardian  and  in  every  case 
upon  the  infant  himself,  if  over  the  age  of  twelve 
years.    R.  S.  O.  1897,  c.  121,  s.  20. 

21.  Where  a  conveyance  has  been  made  in  improper 
professed  exercise  of  the  power  of  sale  conferred  defeat  tiue 
by  section  18,  the  title  of  the  purchaser  shall  not  'k^i. 
be  liable  to  be  impeached  on  the  ground  that  no 
case  had  arisen  to  authorize  the  exercise  of  such 
power,  or  that  such  power  had  been  improperly 
or  irregularly  exercised,  or  that  such  notice  has 
noi  been  given ;  but  any  person  damnified  by  an 
imauthorized,  improper,  or  irregular  exercise  of  vi"i^., 
the  power,  shall  have  his  remedy  against  thel^g)*''*^^ 
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person  exercising  the  power.    R.  S.  O.  1897,  c. 
121,  s.  21. 

Appiic  22.  The  money  arising  from  the  sale  shaU  be 
i^Me  applied  by  the  person  receiving  the  same  as  fol- 
"'^      lows: 

Firstly,  in  payment  of  all  the  expenr  3S  inci- 
dent to  the  sale  or  incurred  in  any 
attempted  sale; 
Secondly,  in  discharge  of  all  interest  and 
costs  then  due  in  respect  of  the  mort- 
gage under  which  the  sale  was  made; 
Thirdly,  in  discharge  of  all  the  principal 
money  then  due  in  respect  of  such 
mortgage ;  and 
Fourthly,  in  payment  of  the  amounts  due 
to  the  subsequent  incumbrancers  ac- 
cording to  their  priorities, 
and  the  residue  shall  be  paid  to  the  mortgagor. 
R.  S.  0. 1897,  c.  121,  s.  25. 

Convey.  23.  The  person  exercising  the  power  of  sale 
IS??hJS^r' shall  have  power  to  convey  or  assign  to  and  vest 
in  the  purchaser  the  property  sold,  for  all  the 
estate  and  interest  therein  of  the  mortgagor  and 
of  which  he  had  power  to  dispose.  R.  S.  0. 1897, 
c.  121,  s.  26. 

24.  At  any  time  after  the  power  of  sale  shall 
have  become  exercisable,  the  person  entitled  to 
exercise  the  same  shall  be  entitled  to  demand  and 
recover  from  the  mortgagor  all  deeds  and  docu- 
ments in  his  possession  or  power  relating  to  thp 
mortgaged  property,  or  to  the  title  thereto, 
which  he  would  have  been  entitled  to  demand 
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and  recover  if  the  property  had  been  conveyed, 
appointed,  surrendered,  or  assigned  to  and  was 
then  vested  in  him  for  all  the  estate  and  interest 
of  the  mortgagor  and  of  which  he  had  power  to 
dispose;  and  where  the  legal  estate  is  outstand- 
ing in  a  trustee,  the  mortgagee,  or  any  purchaser 
from  him,  shall  be  entitled  to  call  for  a  convey- 
ance of  the  legal  estite  to  the  same  extent  as  the 
mortgagor  could  have  called  for  such  a  convey- 
ance if  the  mortgage  had  not  been  made.  R.  S. 
0. 1897,  c.  121,  8.  27. 

25.  So  mu^^h  of  this  Part  as  confers  a  power  Protiiion. 
to  sell  shall  not  apply  in  the  case  of  a  mortgage  ^'^Jl^t'* 
which  contains  a  power  of  sale  except  as  in  sec-  ^^fn  '" 
tion  26  provided ;  and  so  much  as  confers  a  power  °*^' 
to  insure  shall  not  apply  in  the  case  of  a  mort- 
gage which  contains  a  power  to  insure ;  nor  shall 
any  of  the  provisions  of  this  Part  apply  to  a 
mortgage  which  contains  a  declaration  that  this 
Part  shall  not  apply  thereto.    R.  S.  O.  1897,  c. 
121, 8. 28. 

26.— (1)  Where  a  mort:?age  made  in  pursu-p„^,„, 
ance  of  The  Short  Forms  of  Mortgages  Act  cou-^q*^^ 
tains  a  power  of  sale  in  the  Form  No.  14,  inj^"-" 
Column  One  of  Schedule  B  to  that  Act,  the  mort- 
gagee may,  in  exercising  the  power,  in  lieu  of 
taking  the  proceedings  provided   for   by  such 
form  Column  Two,  tabe  proceedings  under  and 
have  the  benefit  of  the  provisions  of  this  Part, 
except  that  such  power  shall  not  be  exercisable  Mortgi«e« 
until  after  at  least  four  months'  default  and  at^iSSfof 
least  two  months'  notice,  or  such  longer  periods "^-Sd^ 
as  may  by  the  power  contained  in  such  mortgage  SSlrt ' 
be  fixed  therefor,  and  this  Part  shall  apply  to  a 
sale  made  under  such  power. 
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(2)  Where  a  mortgage  purporting  to  be 
made  in  pursuance  of  The  Short  Forma  of  Mort- 
gages Act  contains  a  power  of  sale  which  pro- 
vides for  a  sale  without  notice,  the  mortgagee 
may  take  proceedings  to  sell  under  and  have  the 
benefit  of  the  provisions  of  this  Part  as  fully  and 
effectually  as  if  the  mortgage  had  not  contained 
a  power  of  sale. 

(3)  Sub-section  2  shall  apply  to  all  u\oH- 
gages  whether  heretofore  or  hereafter  made  R 
S.  0. 1897,  c.  121,  s.  29. 


PART  III. 


GENERAL  PROVISIONS  AS  TO  POWER  OF  SALE. 
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27.  A  notice  of  exercising  a  power  of  sale 
shall  state  the  amounts  claimed  to  be  due  for 
principal,  interest  and  costs  respectively.   Netv. 

28.— (1)  Where,  pursuant  to  any  condition 
..-..„.    ^^'  Pi'oviso  containeu  in  a  mortgage,  there  has 
"ni^SJi™.  ^^°  °»*^e  or  ^ven  a  demand  or  notice  either 
^rrtr  requiring  payment  of  the  money  secured  by  such 
-ue^^ven.  mortgage,  or  any  part  thereof,  or  declaring  an 
.Ct^ie  intention  to  proceed   under  and   exercise   the 
e^t&on'Po^e^  <^^  sale  therein  contained,  no  further  pro- 
n'^S^in  ceedmg  and  no  action  either  to  enforce  such 
detrnd.'  mortgage,  or  with  respect  to  any  clause,  covenant 
:,iier°of.  o^  provision  therein  contained,  or  to  the  mort- 
jndfce.      gaged  property  or  any  part  thereof,  shall,  until 
after  the  lapse  of  the  time  at  or  after  which,  ac- 
cording to  such  demand  or  notice,  payment  of 
the  money  is  to  be  made,  or  the  power  of  sale 
is  to  be  exercised  or  proceeded  under,  be  com- 
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menced  or  taken  unless  and  until  an  order  per- 
mitting the  same  has  been  obtained  from  a  Judge 
of  the  County  or  District  Court  of  the  County 
or  District  in  which  the  mortgaged  property  or 
any  part  thereof  is  situate,  or  from  a  Judge  of 
the  High  Court. 

(2)  The  order  may  be   obtained  ex  parte,  v^otw 
upon  such  proof  as  satisfies  t^p  Judge  that  it  iSdw'mM'b. 
reasonable  and  equitable  t    iv  \\  j  proposed  ac-*"" 
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(3)  This  section  shr  '   i' 
ings  to  stay  waste  or         ; 
gaged  property.   R.   vi.    iS 

{Ai  to  coiti  of  order  *f  ■    •'  i  Ju 
9  E4te.  YIL,  e.  H.) 

29. — (1)  Where  su»'n  a^L  icuid  <  r  notice  re-p»TOmt 
quires  payment  of  all  mom  y  ;     •  •  veu  by  or  under  wptadli 
a  mortgage,  the  person  makA-i^  jacii  uemand  ort^!3 
giving  such  notice  shall  be  bound  to  accept  and  "°*"* 
receive  payment  of  the  same  if  made  as  required 
by  the  terms  of  such  demand  or  notice. 

(2)  If  there  is  i  dispute  as  to  the  costs  pay-  p»yin«nt 
able  by  the  perse  n  by  or  on  whose  behalf  such  of  ^" 
payment  is  either  made  or  tendered  such  costs 
shall,  on  three  clear  days'  notice  to  such  person 

by  the  person  claiming  the  same,  be  taxed  and 
ascertained  by  the  Clerk  of  the  County  or  Dis- 
trict Court,  or  by  the  Local  Master  of  the  cou^  y 
or  district  in  which  the  mortgaged  proper  -  r 
any  part  thereof  is  situate. 

(3)  If  within  ten  days  after  the  costs  have 
been  so  taxed  and  ascertained,  payment  of  such 
money  and  costs  is  duly  made  or  tendered  to  the 
person  entitled  thereto,  or  to  his  solicitor  or 

L.P.8. — 16 
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agent,  the  same  shall  be  deemed  a  compliance 
with  such  demand  or  notice.  R.  S.  O.  1897.  c. 
121,  s.  32. 

(4)  A  mortgagee's  costs  of  an  J  incidental  to 
the  exercise  of  a  power  of  sale,  whether  under 
this  Part  or  otherwise  may,  without  an  order,  be 
taxed  by  one  of  the  taxing  officers  of  the  Su- 
preme Court  at  Toronto  or  by  a  local  master, 
having  jurisdiction  in  the  county  or  district  in 
which  the  mortgaged  property  or  any  part  of  it 
is  situate,  at  the  instance  of  any  person  inter- 
ested.  B.  S.  0. 1897,  c.  121,  s.  30. 

80.  Chapter  121  of  the  Revised  Statutes  of 
Ontario,  1897,  except  section  34,  and  aU  amend- 
ments  to  the  said  chapter  are  repealed. 

81.  This  Act  shall  come  into  force  and  take 
effect  on,  from  and  after  the  1st  day  of  Sep- 
tember, 1910. 

FORM  I. 

NoncE  OP  Sale  under  Mortoaoe. 

I  hereby  require  you  on  or  before  the 
day  of  19    ,  (a  day  not  less  thm  two 

calendar  months  from  the  service  of  the  notice, 
and  not  less  than  six  months  after  the  default), 
to  pay  off  the  principal   money  and   interest 
secured  by  a  certain  mortgage  dated  the 
day  of  19    ,  and  expressed  to  be  made 

between  (here  state  parties  and  describe  mort- 
gaged property),  which  mortgage  was  registered 
on  the  day  of  19      (and  if  the 

mortgage  has  been  assigned  add;  and  has  since 
become  the  property  of  the  undersigned).   And 


i: 


aTATVTEB. 

I  hereby  f  ive  you  notice  that  the  amounts  due 
on  the  said  mortgage  for  principal,  interest,  and 
costs  respectively,  are  as  follows:  {set  the  same 
forth). 

And  unless  the  principal  money,  interest  and 
costs  are  paid  on  or  before  the  said  day 

of  19    ,  I  shall  sell  the  property  com- 

prised in  the  said  mortgage  under  the  authority 
of  The  Mortgages  Act, 
Dated  the  day  of  19    . 

R.  S.  O.  1897,  c.  121,  s.  22. 
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10  EDWARD  VII.,  CHAPTER  55. 

AN  ACT  RESPECTING   SHORT   FORMS  OF 
MORTGAGES. 

Assented  to  19th  March,  1910. 

HIS  MAJESTY,  by  and  with  the  advice  and 
consent  of  the  Legislative  Assembly  of 
the  Province  of  Ontario,  enacts  as  follows:— 

shorttitie.       1.  This  Act  may  be  cited   as  "  The  Short 
Forms  of  Mortgages  Act." 

2.  In  this  Act, 
(a)  **  Land  "  shall  include  freehold  tene- 
ments and  hereditaments,  whether  cor- 
poreal  or   incorporeal,   and   any   un- 
divided part  or  share  therein; 

(6)  **  Party  "  and  '♦  Parties  "  shall  in- 
clude a  body  politic  or  corporate  as  well 
as  an  individual.  R.  S.  O.  1897,  c.  126, 
s.  1. 


Interpre- 
Ution. 

"L«nH." 


P»rty. 


Where 
wnrda  of 
column  one 
of  Sched- 
ule K  are 
employed, 
the  mort- 
{f«Ke  to 
nave  the 
same  effect 
as  if  the 
wordH  In 
column 
two  were 
inserted. 


3.-(l)  Where  a  mortgage  of  land,  made  ac- 
cording to  the  form  set  forth  in  Schedule  A,  or 
any  other  mortgage  of  land  expressed  to  be  made 
in  pursuance  of  this  Act,  or  referring  thereto, 
contains  any  of  the  forms  of  words  contained 
in  Column  One  of  Schedule  B,  and  distinguished 
by  any  number  therein,  such  mortgage  shall 
have  the  same  effect  as  if  it  contained  the  form 
of  words  in  Column  Two  of  Schedule  B,  dis- 
tinguished by  the  same  number  as  is  annexed  to 
the  form  of  words  used  in  such  mortgage:  but 
it  shall  not  bo  necessary  in  any  such  mortgajxe 
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to  insert  any  such  number.   R.  S.  0. 1897,  c.  126, 
s.  2. 

(2)  Where  a  blank  occurs  in  any  of  the 
forms  in  Column  Two,  such  form  shall  be  read 
as  if  it  were  filled  in  with  the  words  which  supply 
the  place  of  the  blank  in  the  corresponding  form 
in  Column  One.  New. 

4. — (1)  Parties  who  use  any  of  the  forms  in 
the  first  column  of  Schedule  B  may  substitute 
for  the  words  "  Mortgagor  "  or  *'  Mortgagee," 
any  name  or  other  designation;  and  in  eveiy 
such  case  corresponding  substitutions  shall  be 
taken  to  be  made  in  the  corresponding  forms  in 
the  second  colunm. 

(2)  Such  parties  may  substitute  the  fem- 
inine gender  for  the  masculine,  or  the  plural 
number  for  the  singular,  in  any  of  the  forms  in 
the  first  colunm;  and  corresponding  changes 
shall  be  taken  to  be  made  in  the  corresponding 
forms  in  the  second  column. 

(3)  Such  parties  may  introduce  into  or  an- 
nex to  any  of  the  forms  in  the  first  column  any 
express  exceptions  from  or  other  express  quali- 
fications thereof  respectively;  and  the  like  ex- 
ceptions or  qualifications  shall  be  taken  to  be 
made  from  or  in  the  corresponding  forms  in  the 
second  column.  R.  S.  O.  1897,  c.  126,  Schedule 
B,  part. 

6.  Any  such  mortgage  or  part  of  such  mort-  Mortptfe. 
gage  which  fails  to  take  effect  by  virtue  of  this  ^tfwt  un 
Act  shall  nevertheless  be  as  effectual  to  bind  the  Act.  how 
parties  thereto,  as   if   this  Act   had  not   been 
passed.   R.  S.  0. 1897,  c.  126,  s.  3. 
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Rn*i  6.  Chapter  126  of  The  Revised  Statutes,  1897, 

and  all  amendments  thereto  are  repealed. 

S^o^  7.  This  Act  shall  come  into  force  and  take 

»^toi    effect  on,  from  and  aftei-  the  1st  day  of  Sep- 
tember, 1910.  * 

[See  also  Cap.  119,  sec.  12.] 
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SCHEDULE  A. 

Form  of  Mortgage. 

This  Indenture,  made  the  day  of 

one  thousand  nine  hundred  and  ,  in  pur- 

suance of  The  Short  Forms  of  Mortgages  Act, 
between  (here  insert  the  names  of  parties  and 
recitals,  if  any).  Witnesseth,  that  in  considera- 
*^o°  of  of  lawful  money  of  Canada, 

now  paid  by  the  said  mortgagee  to  the  said  mort- 
gagor, the  receipt  whereof  is  hereby  acknow- 
ledged,  the  said  mortgagor  doth  grant  and  mort- 
gage unto  the  said  mortgagee,  his  heirs,  execu- 
tors, administrators  and  assigns  for  ever,  all 
(parcels). 

(Here  insert  provisoes,  covenants  or  other 
provisions.) 

In  witness  whereof  the  said  parties  hereto 
have  hereunto  set  their  hands  and  seals. 

R.  S.  0. 1897,  c.  126,  Sched.  A. 
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SCHEDULE  B. 


COLUMN  ONE. 

1.  And  the 
said  wife  of  the 
said  mortgagor 
hereby  bars  her 
dower  in  the 
said  lands. 


COLUMN  TWO. 

1.  And  the  eaid  wife  of  the  said  mort- 
gagor for  and  in  consideration  of  the 
Bum  of  one  dollar  of  lawful  money  of 
Canada,  to  her  in  hand  paid  by  the  said 
mortgagee  at  or  before  the  sealing  and 
delivery  of  these  preeents,  ihe  receipt 
whereof  is  hereby  acknowledged,  hath 
granted  and  released,  and  by  these  pre- 
sents doth  grant  and  release  unto  the  said 
mortgagee,  his  heirs,  executors,  adminis- 
trators, and  assigns,  all  her  dower,  and 
right  and  title  which,  in  the  event  of  her 
surviving  her  said  husband,  she  might  or 
would  have  to  dower,  in,  to,  or  out  of  the 
lands  and  premises  hereby  conveyed  or  in- 
tended so  to  be. 


2.  Provided 
this  mortgage 
to  be  void  on 
payment  of 

of  lawful 
money  of  Can- 
ada, with  inter- 
est at  per 
cent.,  as  fol- 
lows: 

and  taxes  and 
performance  of 
statute  labour. 


2.  Provided  always,  and  these  presents 
are  upon  this  exprees  condition,  that  if 
the  said  mortgagor,  his  heirs,  executors, 
administrators  or  assigns,  or  any  of  them, 
do  and  eliall  well  and  truly  pay  or  cause  to 
be  paid  unto  the  said  mortgagee,  his  execu- 
tors, administratorB  or  assigns,  the  just 
and  full  sum  of 

of  lawful  money  of  Canada,  with 
interest  thereon,  at  the  rate  of 

per  cent,  per  annum,  on  the  days 
and  times,  and  in  manner  following — that 
is  to  say 

,  without  any  deduction,  de- 
falcation or  abatement  out  of  tho  same  for 
or  in  respect  of  any  taxes,  rates,  levies, 
cl.arges,  rents,  assessments,  statute  labour 
or  other  impositions  whatsoever  already 
rated,  charged,  assessed  or  imposed,  or 
hereafter  to  be  rated,  charged,  assessed  or 
imp<i*€d  by  authority  of  Parliament  or  of 
the  Legislature,  or  otherwise  howsoever, 
on  the  said  lands  and  tenement*,  heredita- 
ments and  preniisrts,  with  the  appurten- 
aiues,  or  on  the  said  mortgagee,  his  heirs, 
executors,  adminijitrators  or  assigns,  in  re- 
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COLUMN  TWO. 

spect  of  the  said  premiseg,  or  of  the  naid 
money  or  interest,  or  any  other  matter  or 
thing  relating  to  these  presente,  and  until 
such  default  as  aforesaid  shall  and  will 
well  and  truly  pay,  do  and  perform  or 
cause  or  procure  U>  be  paid,  done  and  per- 
formed, all  matters  and  things  in  this 
proviso  hereinbefore  set  forth,  then  these 
presents  and  everything  in  the  same  con- 
tained shall  be  absolutely  null  and  void. 

3.  The  said  3.  And  the  said  mortgagor  doth  hereby, 
mortgagor  COV-  .  ni"^"*  Ws  heirs,  executors  and  ad- 
POATif a  wifl,  f»,«  ministrators,  covenant,  promise  and  airree 
enants  mth  the  to  and  with  the  said  mortgagee,  his  hfirt 
said  mortgagee.  ««cutors,  administrators  and  assigns  in 
manner  following,  that  is  to  say: 


4.  That  the 
mortgagor  will 
pay  the  mort- 
gage money  and 
interest  and  ob- 
serve the  above 
proviso. 


4.  That  the  said  mortgagor,  his  heirs, 
executors,  administrators  or  some  or  one 
of  them  shall  and  will  well  and  truly  pav 
or  cause  to  be  paid  unto  the  said  mort^- 
gagee,  his  heirs,  executors,  administrators 
or  assigns,  the  said  sum  of  money  in  the 
above  proviso  mentioned,  with  interest  for 
the  same  as  aforesaid,  at  the  days  and 
times  and  m  the  manner  above  limited 
for  payment  thereof,  and  shall  and  will 
in  everything  well,  faithfully  and  truly  do, 
observe,  perform,  fulfil  and  keep  all  and 
singular  the  provisions,  agreements  and 
stipulations  in  the  said  above  proviso  par- 
ticularly set  forth,  according  to  the  true 
intent  and  meaning  of  these  presents,  and 
of  the  said  above  proviso. 

5.  That      the      5.  And  also,  that  the  said  mortgagor,  at 

mortgagor    has  .     **°^^  "'  ^^^  sealing  and  delivery  hereof. 

a  good  title  in  W       ■^^T'^^.  '*''^'^''  "g^tfully  and  law- 
^  gooa  title  in  fu  ly  gejsed  of  a  good,  sure,  perfect,  abso- 

lee     simple     to  '"te  and  indefeasible  estate  of  inheritance 

the  said  lands.  '"  'f  f'"?'*^'  ^^  """^  »"  the  lands,  tene-' 
ments,  hereditaments  and  all  and  singular 
other  the  premis*^  hcreinl)efore  describtHJ. 
Tvith  their  and  every  of  their  appurten- 
ances, and  of  and  in  every  part  and  par- 
cel thereof,  without  any  manner  of  true .3, 
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COLUMN  TWO. 

reservationfl,  limitatioiu,  provisoes  or  con- 
ditions, except  those  contained  in  the  ori- 
ginal grant  thereof  from  the  Crown  or  any 
other  matter  or  thing  to  alter,  charge, 
change,  incumber  or  defeat  the  same. 

6.  And     that     6.  And  also,  that  the  said  mortgagor 

he  has  the  right  °o*   ^**^   *•*   himself  good   right,   full 
,  ^,     power  and  lawful  and  absolute  authority 

to  convey  lae^Q  convey  the  said  lands,  tenements, 
said  lands  to  hereditaments,  and  all  and  singular  other 
the  said  mort-  *^®  premises  hereby  conveyed  or  herein- 
before mentioned  or  intended  so  to  be, 
gagee.  with  their  and  every  of  their  appurten- 

ances unto  the  said  mortgagee,  his  heirs, 
executors,  administrators  and  assigns,  in 
manner  aforesaid,  and  according  to  the 
true  intent  and  meaning  of  these  presents. 


7.  And  that 
on  default  the 
mortgagee  shall 
have  quiet  pos- 
sesion of  tJte 
said  lands. 


7.  And  also,  that  from  and  after  default 
shall  happen  to  be  made  of  or  in  the  pay- 
ment of  the  said  sum  of  money,  in  the 
said  .  jove  proviso  mentioned,  or  the  in- 
terest thereof,  or  any  part  thereof,  or  of 
or  in  the  doing,  observing,  performing, 
fulfilling  or  keeping  of  some  one  or  more 
of  the  provisions,  agreements  or  stipula- 
tions in  the  said  above  proviso  particu- 
larly set  forth,  contrary  to  the  true  intent 
and  meaming  of  these  presents,  and  of  the 
said  proviso,  then,  and  in  every  such  case, 
it  shall  and  may  be  lawful  to  and  for  the 
said  mortgagee,  his  heirs,  executors,  ad- 
ministrators and  assigns,  peaceably  and 
quietly  to  enter  into,  have,  hold,  use, 
occupy,  posseiw  and  enjoy  the  aforesaid 
lands,  tenements,  hereditaments  and  pre- 
mises hereby  conveyed  or  mentioned  or 
intended  so  to  be,  with  their  appurten- 
ances, without  the  let,  suit,  hindrance,  in- 
terruption or  denial  of  him  the  said  mort- 
gagor, his  heirs,  executors,  administrators 
or  assigns,  or  any  other  person  or  persons 
whomsoever. 

8.  Free  from      f^-  And  that  free  and  dear  and  freely 
all   incumbran-  ""*^  dearly  acquitted,  exonerated  and  dis- 
charged of  and  from  all  arrears  of  taxes 
and  assessments  whatsoever  due  or  pay- 
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able  upon  or  in  mpect  of  the  uid  lands, 
tenements,  hereditamenta  and  premiaes  or 
any  part  thereof,  and  of  and  from  all 
former  conveyancea,  mortgagea,  right?, 
annmtiee,  debta,  executions  and  recogni- 
zancea,  and  of  and  from  all  manner  of 
other  chargea  or  incumbrances  whatsoever. 


9.  And  that 
the  said  mort- 
gagor will  exe- 
cute such  fur- 
ther assurances 
of  the  said  land 
as  may  be  re- 
quisite. 


9.  And  also,  that  from  and  after  default 
shall  happen  to  be  made  of  or  in  the  pay- 
ment of  the  said  sum  of  money  in  the  said 
proviso  mentioned,  or  the  interest  thereof, 
or  any  part  of  such  money  or  interest  or 

i  ifln-^°  ***®  ^°'°*f'  observing,  performing, 
fulfilling  or  keeping  of  some  one  or  more 
of  the  provisions,  agreamenta  or  stipula- 
tions in  the  said  above  proviso  particularly 
set  forth,  contrary  to  the  true  intent  and 
meaning  of  these  presents  and  of  the  said 
proviso,  then  and  in  every  such  case  the 
said  mortgagor,  his  heirs,  executors,  ad- 
ministrators and  assigns,  and    all    and 
every    other   person    or   persons    whoso- 
ever having,  or  lawfully  claiming,  or  who 
shall  or  may  have  or  lawfully  claim  any 
estate,  right,  title,  interest  or  trust  of,  in, 
to  or  out  of  the  lands,  tenements,  heredita- 
ments and  premises  hereby  conveyed  or 
mentioned  or  intended  so  to  be,  with  the 
appurtenances  or  any  part  thereof,  bv, 
from,  under  or  in  trust  for  him  the  said 
mortgagor,  his  heirs,  executors,  adminis- 
trators or  assigns,  shall  and  will,  from 
time  to  time,  and  at  all  times  thereafter, 
at  the  proper  costs  and  charges  of  the 
said  mortgagee,  his  heirs,  executors,  ad- 
ministrators and  assigns,  make,  do,  suffer 
and  execute,  or  cause  or  procure  to  be 
made,   done,   suffered   and   executed,   all 
and  every  such  further  and  other  reason- 
able act  or  acts,  deed  or  deeds,  devices. 
conveyances,  and  assurances  in  the   law 
for   the   further,   better   and   more   per- 
fectly and  absolutely  conveying  and  a>- 
suring  the  said  lands",  tenements,  heredita- 
ments and  premises,  with  the  appurten- 
ances, unto  the  said  mortgagee,  his  heirs, 
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executors,  adminiBtratora  and  asBigni*,  as 
by  the  said  mortgagee,  hia  heirs,  execu- 
torn,  administrators  or  aflsit^ns  or  his  or 
their  counsel  learned  in  the  law,  shall  or 
may  be  lawfully  and  reasonably  devised, 
advised  or  required,  but  so  as  no  per- 
son who  shall  be  re'juired  to  make  or  exe- 
cute such  assurances  shall  be  compelled, 
for  the  making  <>r  executing  thereof,  to  go 
or  travel  from  his  usual  place  of  abode. 

10.  And  also,  that  the  said  mortgagor, 
his  heirs,  executors,  administrators  and 
assigns  shall  and  will,  unless  prevented 
by  fire  or  other  inevitable  accident,  from 
time  to  time,  and  at  all  times  here- 
after, at  the  request  and  proper  costs  and 
charges  in  the  law  of  the  said  mortgagee, 
his  heirs,  executors,  administrators  or  as- 
signs, at  any  trial  or  hearing  in  any  ac- 
tion, or  otherwise  as  occasion  shall  require, 
produce  all,  every  or  any  deed,  instrument 
or  writing  hereunder  written  for  the  mani- 
festation, defence  and  support  of  the  es- 
tate, title  and  possession  of  the  said  mort- 
gagee, his  heirs,  executors,  administrators 
and  assigns,  of,  in,  to  or  out  of  the  said 
lands,  tenements,  hereditaments  and  pre- 
mises hereby  conveyed  or  mentioned  or 
intended  so  to  be,  and  at  the  like  request, 
costs  and  charges  shall  and  will  make  and 
deliver,  or  cause  or  procure  to  be  made  and 
delivered,  unto  the  said  mortgagee,  hia 
heirs,  executors,  administrators  and  as- 
signs, true  and  attested  or  other  copies  or 
abstracts  of  the  same  deeds,  instruments 
and  writings  respectively,  or  any  of  them, 
and  shall  and  will  permit  and  suffer  such 
copies  and  abstracts  to  be  examined  and 
compared  with  the  said  original  deeds  by 
the  said  mortgagee,  his  lieirs,  executors, 
administrators  and  assigns. 

11.  And  that      ll.  And  also  that  the  said  mortgagor 

the   said   mort- l'«*^  "''^  «*  *°/  time  heretofore  made, 

,  done,  committed,  executed  or  wnliully  or 

gagor  has  done  knowingly  suffered  any  act,  deed,  matter 
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10.  And  that 
the  said  mort- 
gagor will  pro- 
duce tlie  title 
deeds  enumer- 
ated hereunder, 
and  allow  cop- 
ies to  be  made 
at  the  expense 
of  the  mort- 
gagee. 
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no    act    to    in-  or  thioff  whatMever  whereby  or  by  me«ne 

cumber  the  said  *^*'*"' th«  "id  '*nd8,  tenement,  heredi- 

lanHo  tamenta  and  premise*  hereby  coQTejred  or 

laoos.  mentioned  or  intended  ao  to  be,  or  any 

part  or  parcel  thereof,  are,  is  or  shall  or 

may  be  in  any  wise  imw-ached,  charged, 

affected  or  incumbered  in  title,  estate  or 

othenrise  howsoever. 

12.  And  that  12.  And  also  that  the  said  mortgagor  or 
the  said  mort-*'**.  **«»"•  executors,  administrators  or 
eairnr  will  in  ■*•'«"»  "^••1  ""d  will  forthwith  insure, 
\u  L  .,"""'>>««•  already  insured,  and  during  the 
sure  the  build-  continuance  of  this  security  keep  insured 
ings  on  the  said  *»"•"**  ^o*  or  damage  by  fire,  in  such  pro- 
lanAa  ♦«  ♦»,*  portions  upon  each  building  as  may  be  re- 
lands  to  the  quired  by  the  said  mortgagee,  his  heirs, 
amount  of  not  executors,  administrators  or  assigns,  the 
less  than  messuages  and  buildings  erected  on  the 

/tf    1  nrf  1  **'^  Ittnda,  tenements,  hereditaments  and 

or    lawiul    mo- premises  hereby  conveyed  or  mentioned, 
ney  of  Canada.  "*■  intt-nded  so  to  be,  in  the  sum  of         of 
lawful  money  of  Canada,  at  the  least,  in 
some  insurance  ofBce  to  be  approved  of  by 
the  said  mortgagee,  his  heirs,  executors, 
administrators  or  assigns,  and  pay  all  pre- 
miums and  sums  of  mon^  necessary  for 
such  purpose,  as  the  same  shall  become 
due,  and  will  on  demand  assign,  transfer 
and  deliver  over  unto  the  said  mortgagee, 
his  heirs,  executors,  administrators  or  as- 
signs, the  policy  or  policies  of  insurance, 
receipt  or  receipts  thereto  appertaining; 
and  if  the  said  mortgagee,  his  heirs,  execu- 
tors, adminintrators  or  assigns,  sluill  pay 
any  premiums  or  sums  of  money  for  in- 
surance of  the  said  premises  or  any  part 
thereof,  the  amount  of  such  payment  shall 
be  added  to  the  debt  hereby  secured,  and 
shall  bear  interest  at  the  same  rate  from 
the  time  of  such  payments,  and  shall  be 
payable  at  the  time  appointed  for  the  then 
next  ensuing  payment  of  interest  on  the 
said  debt. 

13.    And    the      13-  And  the  said  mortgagor  hath  re- 

Said  mortgaeor  '^'^^d,  remised  and  for  ever  quitted  claim, 

o  o      and  by  these  presents  doth  release,  remise, 
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COLUMN  ONE. 
doth  release  to 
the  said  mort- 
gagee all  his 
claims  upon  the 
said  lands  sub- 
ject to  the  said 
proviso. 


14.  Provided, 
that  the  said 
mortgagee  on 
default  of  pay- 
ment for 

may 
on  notice 

enter  on  and 
lease  or  sell  the 
said  lands. 


COLUMN  TWO. 

and  for  ever  quit  cUim  unto  the  said  mort- 
gagee, his  heirs,  executors,  administrators 
and  assigns,  all  and  all  manner  of  right, 
title,  interest,  Jaim  and  demand  whatso- 
ever, of,  unto  and  out  of  the  said  lands, 
tenements,  hereditaments  and  premises 
hereby  conveyed  or  mentioned,  or  intended 
BO  to  be,  and  every  part  and  parcel  thereof, 
so  aa  that  neither  the  said  mortgagor,  his 
lieirv,  executors,  administrators  or  ansigns, 
shall  or  may  at  any  time  hereafter  have, 
claim,  pretend  to,  challenge  or  demand  the 
said  lands,  tenements,  hereditaments  and 
premises,  or  any  part  thereof,  in  any  man- 
ner howsoever,  subject  always  to  the  said 
above  proviso ;  but  the  said  mortgagee,  his 
heirs,  executors,  administrators  or  assigns, 
and  the  said  lands,  tenements,  heredita- 
ments and  premises,  subject  as  aforesaid, 
shall  from  henceforth  for  ever  hereafter  be 
exonerated  and  discharged  of  and  from  all 
claims  and  demands  whatsoever  which  the 
said  mortgagor,  his  heirs  or  assigns,  miglit 
or  could  have  upon  the  said  mortgapee,  his 
heirs,  executors,  administrators  or  assigns, 
in  respect  of  the  said  lands,  tenements, 
hereditaments  and  premises,  or  upon  the 
said  lands,  tenements,  hereditaments  and 
premises. 

14.  Provided  always,  and  it  is  hereby 
declaretl  and  agreed  by  and  between  the 
parties  to  these  presents,  that  if  the  said 
mortgagor,  his  heirs,  executors  or  adminis- 
trators, shall  make  default  in  any  payment 
of  the  said  money  or  interest  or  any  part 
of  cither  of  the  same,  according  to  the  true 
intent  and  meaning  of  these  present'?,  and 
of  the  proviso  in  that  behalf  hereinbefore 
contained,  and  shall  have 

thereafter  elapsed  without  such  payment 
being  made  (of  which  default,  as  al^o  of 
the  continuance  of  the  said  principal 
money  and  interest,  or  snnie  part  tliereof, 
on  this  security,  the  production  of  those 
presents  shall  be  conclusive  evidence),  it 
shall  and  may  be  lawful  to  and  for  the 
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COLUMN  TWO. 

said  mortgagee,  his  heirs,  executors,  ad- 
ministrators or  assigns,  after  giving  writ- 
ten notice  to  the  said  mortgagor,  his  heirs, 
executors,  administrators  or  assigns,  of 
his  or  their  intention    in    that    behalf 
either  personally  or  at  his  or  their  usual  or 
last  place  of  residence  within  this  Pro- 
vince not  less  than  previous,  without 
any  further  consent  or  concurrence  of  the 
said  mortgagor,  his  heirs,  executors,  ad- 
ministrators or  assigns,  to  enter  into  pos- 
session   of    the    said    lands,  tenements, 
hereditaments  and  premises  hereby  con- 
veyed, or  mentioned  or  intended  so  to  be, 
and  to  receive  and  take  the  rents,  issues 
and  profits  thereof,  and  whether  in  or  out 
of  possession  of  the  same,  to  make  any 
lease  or  leases  thereof,  or  of  any  part 
thereof  as  he  or  they  shall  think  fit,  and 
also  to  sell  and  absolutely  dispose  of  the 
said  lands,  tenements,  hereditaments  and 
premises  hereby  conveyed  or  mentioned, 
or  intended  so  to  be,  or  any  part  or  parts 
thereof,  with  the  appurtenances,  by  public 
auction  or  private  contract,  or  partly  by 
public  auction  and  partly  by  private  con- 
tract, as  to  him  or  them  shall  seem  meet, 
and  to  convey  and  assure  the  same  when 
so  sold  unto  the  purchaser  or  purchasers 
thereof,  his  or  their  heirs  or  assigns,  or 
as  he  or  they  shall  direct  and  appoint, 
and  to  execute  and  do  all  such  assur- 
ances, acts,  matters  and  things  as  may 
be  found  necessary  for  the  purposes  afore- 
said, and  the  said  mortgagee,  his  ^  "irs. 
executors,  administrators  or  assigns  shall 
not  be  responsible  for  any  loss  which  may 
arise  by  reason  of  any  such  leasing  or 
sale  as  aforesaid,  unless  the  same  shall 
happen  by  reason  of  his  or  their  wilful 
neglect  or  default;  and  it  is  hereby  fur- 
ther agreed  between  the  parties  to  these 
presents,  that,  until  such  sale  or  sales  shall 
be  made  as  aforesaid,  the  said  mortgagee, 
his  heirs,  executors,  administrators,  or  as- 
signs shall  and  will  stand  and  be  possessed 
of  and  interested  in  the  rents  and  profits 
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of  the  said  lands,  tenements,  heredita- 
ments and  premises,  in  case  he  or  they 
shall  take  possession  of  the  same  on  any 
default  as  aforesaid,  and  after  such 
sale  or  sales  shall  stand  and  be  pos- 
sesser  of  and  interested  in  the  moneys 
to  arise  and  be  produced  by  such 
sale  or  sales,  or  which  shall  be  re- 
ceived by  the  mortgagee,  his  heirs,  execu- 
tors, administrators  or  assigns,  by  reason 
of  any  insurance  upon  the  said  premises 
or  any  part  thereof,  upon  trust  in  the  first 
place  to  pay  and  satisfy  the  costs  and 
charges  of  preparing  for  and  making  sales, 
leases  and  conveyances  as  aforesaid,  and 
all  other  costs  and  charges,  damages  and 
expenses  which  the  said  mortgagee,  his 
heirs,  executors,  administrators  or  assigns, 
shall  bear,  sustain,  or  be  put  to  for  taxes, 
rent,  insurances  and  repairs,  and  all  other 
costs  and  charges  which  may  be  incurred 
in  and  about  the  execution  of  any  of  the 
trusts  in  him  or  them  hereby  reposed, 
and  in  the  next  place  to  pay  and  satisfy 
the  principal  sum  of  money  and  interest 
hereby  secured  or  mentioned,  or  intended 
so  to  be,  or  so  much  thereof  as  shall  re- 
main due  and  unsatisfied  up  to  and  in- 
clusive of  the  day  whereon  the  said  prin- 
cipal sum  shall  be  paid  and  satisfied ;  and 
after  full  payment  and  satisfaction  of  all 
such  sums  of  money  and  interest  as  afore- 
said, upon  this  further  trust  that  the 
said  mortgagee,  his  heirs,  executors,  ad- 
ministrators or  assigns,  do  and  shall  pay 
the  surplus,  if  any,  to  the  said  mortga- 
gor, his  heirs,  executors,  administrators 
or  assigns,  or  as  he  or  they  shall  direct 
and  appoint,  and  shall  also,  in  such  event, 
at  the  request,  costs  and  charges  in  the 
law  of  the  said  mortgagor,  his  heirs,  ex- 
ecutors, administrators  or  assigns,  con- 
vey and  assure  unto  the  said  mortgagor, 
his  heirs,  executors,  administrators  or  as- 
signs, or  to  such  person  or  persons  as  he 
or  they  shall  direct  and  appoint,  all  such 
parts  of  the  said  lands,  tenements,  heredi- 
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taments  and  premises  as  shall  remain  un- 
sold for  the  purposes  aforesaid,  freed  and 
absolutely  discharged  of  and  from  all 
estate,  lien,  charge  and  incumbrance 
whatsoever  by  the  said  mortgagee,  his 
heirs,  executors,  administrators  or  as- 
signs, in  the  meantime,  but  so  as  no 
person  who  shall  be  required  to  make  or 
execute  any  such  assurances,  shall  ba  com- 
pelled for  the  making  thereof  to  go  or 
travel  from  his  usual  place  of  abode :  Pro- 
vided always,  and  it  is  hereby  further  de- 
clared and  agreed  by  and  between  the  par- 
ties to  these  presents,  that  notwithstand- 
ing the  power  of  sale  anJ  other  the  powers 
and  provisions  contained  in  these  presents, 
the  said  mortgagee,  his  heirs,  executors, 
administrators  or  assigns,  shall  have  and 
be  entitled  to  his  right  of  foreclosure  of 
the  equity  of  redemption  of  the  said  mort- 
gagor, his  heirs,  executors,  administra- 
tors and  assigns  in  the  said  lands,  tene- 
ments, hereditaments  and  premises  as 
fully  and  effectually  as  he  or  they  might 
have  exercised  and  enjoyed  the  same  in 
case  the  power  of  sale,  and  the  other 
former  provisoes  and  trusts  incident  there- 
to, had  not  been  herein  contained. 

15.  Provided     is.  And  it  is  further  covenanted,  de- 
that   the   mort-  glared  and  agreed  by  and  between  the  par- 
, .      ties  to  these  presents,  that  if  the  said  mort- 
gagee may  OlS-  gagor,  his  heirs,  executors  or  administra- 
train     for     ar-  tors,  shall  make  default  in  pajment  of 

rears  of  inter-  *"^  ^^^^  °^  *^®  ^*^^  interest  at  any  of  the 
days  or  times  hereinbefore  limited  for  the 
payment  thereof,  it  shall  and  may  be  law- 
ful for  the  said  mortgagee,  his  heirs,  exe- 
cutors, administrators  or  assigns,  to  dis- 
train therefor  upon  the  said  land?,  tene- 
ments, hereditaments  and  premises,  or  any 
part  tliereof,  and,  by  distress  warrant,  to 
recover  by  way  of  rent  reserved,  as  in  the 
ca^e  of  a  demise,  of  the  said  lands,  tene- 
ment?, hereditaments  and  premises,  so 
much  of  such  interest  as  shall,  from  time 
to  time,  be,  or  remain  in  arrear  and  un- 
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16.  Provided 
that  in  default 
of  the  payment 
of  the  interest 
hereby  secured, 
the  principal 
hereby  secured 
shall  become 
payable. 


17.  Provided 
that  until  de- 
fault of  pay- 
ment the  mort- 
gagor  shi»ll 
have  quiet  pos- 
session of  the 
said  lands. 

L.P.8. — 17 
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paid,  together  with  all  costs,  charges  and 
expenses  attending  such  levy  or  distress, 
as  in  like  cases  of  distress  for  rent. 

16.  Provided  always,  and  it  is  hereby 
further  expressly  declared  and  agreed  by 
and  between  the  parties  to  these  presents, 
that  if  any  default  shall  at  any  time  hap- 
pen to  be  made  of  or  in  the  payment  of 
the  interest  money  hereby  secured  or  men- 
tioned, or  intended  so  to  be,  or  any  part 
thereof,  then  and  in  such  case  the  princi- 
pal money  hereby  secured  or  mentioned, 
or  intended  so  to  be,  and  every  part  there- 
of, shall  forthwith  become  due  and  pay- 
able in  like  manner  and  with  the  like  con- 
sequences and  effects,  to  all  intents  and 
purposes  whatsoever,  as  if  the  time  herein 
mentioned  for  payment  of  such  principal 
m.oney  had  fully  come  and  expired,  but 
that  in  such  case  the  said  mortgagor, 
his  heirs,  executors,  administrators  or 
assigns,  shall  on  payment  of  all  ar- 
rears under  these  presents',  with  lawful 
costs  and  charges  in  that  behalf,  at  any 
time  beiore  any  judgment  in  the  premises 
recovered,  or  within  such  time  as,  by  the 
practice  of  the  High  Court,  relief  therein 
could  be  obtained,  be  relieved  from  the 
consequences  of  non-payment  of  so  much 
of  the  money  secured  by  these  presents,  or 
mentioned,  or  intended  so  to  be,  as  may 
not  then  have  become  payable  by  reason  of 
lapse  of  time. 

17.  And  provided  also,  and  it  is  hereby 
further  expressly  declared  and  agreed  by 
and  between  the  parties  to  these  presents, 
that  until  default  shall  happen  to  be  made 
of  or  in  the  payment  of  the  said  sum  of 
money  hereby  secured  or  mentioned,  or 
intended  so  to  be,  or  the  interest  thereof, 
or  any  part  of  either  of  the  same,  or  the 
doing,  observing,  performing,  fulfilling  or 
k'ppping  pnme  one  or  morp  nf  the  provi- 
sions, agreements  or  stipulations  herein 
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8et  forth,  contrary  to  tlie  true  intent  and 
meaning  of  these  presents,  it  shall  and 
may  be  lawful  to  and  for  the  said  mort- 
gagor, his  heirs,  executors,  administrators 
and  assigns,  peaceably  and  quietly  to  have, 
hold,  use,  occupy,  possess  and  enjoy  the 
said  lands,  tenements,  hereditaments  and 
premises  hereby  conveyed  or  mentioned, 
or  intended  so  to  be,  with  their  and  every 
of  their  appurtenances,  and  receive  and 
take  the  rents,  issues  and  profits  thereof 
to  his  and  their  own  use  and  benefit, 
without  let,  suit,  hindrance,  interruption, 
or  denial  of  or  by  the  said  mortgagee,  his 
heirs,  executors,  administrators  or  assigns', 
or  of  or  by  any  other  person  or  persons 
whomsoever  lawfully  claiming,  or  who 
shall  or  may  lawfully  claim  by,  from, 
under  or  in  trust  for  him,  her,  them  or 
any  or  either  of  them. 

R.  S.  0.  1897,  c.  126,  Schedule  B. 
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10  EDWARD  VII.,  CAP.  34. 

AN  ACT  RESPECTING  THE  LIMITATION  OF 
ACTIONS 

Arrears  of  Rent,  and  Interest. 

(See  supra,  paragraph  section  173.) 

18.  (l)No  arrears  of  rent,  or  of  interest  inNoarrean. 

'  ,  ot  rent  or 

respect  of  any  sum  ot  money  charged  upon  orint^est 
payable  out  of  any  land  or  rent,  or  in  respect  pcoverod 
of  any  legacy,  whether  it  is  or  is  not  charged  than  six 
upon  land,  or  any  damages  in  respect  of  suchw«'».<'«. 
arrears  of  rent  or  interest,  shall  be  recovered  by 
any  ci  stress,  or  action,  but  within  six  years  next 
after  the  same  respectively  has  become  due,  or 
next  after  any  acknowledgment  in  writing  of 
the  same  has  been  given  to  the  person  entitled 
thereto,  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or  his  agent.    R. 
S.  0. 1897,  c.  133,  s.  17. 

(2)  This  section  shall  not  apply  to  an  action 
for  redemption  brought  by  a  mortgagor  or  any 
person  claiming  under  him.   Neiv. 

19.  "Where  any  prior  mortgagee  or  other  in- 
cumbrancer has  been  in  possession  of  any  land, 
or  in  the  receipt  of  the  profits  thereof,  within 
one  year  next  before  an  action  is  brought  by  any 
person  entitled  to  a  subsequent  mortgage  or 
other  incumbrance  on  the  same  land,  the  person 
entitled  to  such  subsequent  mortgage  or  in- 
cumbrance may  recover  in  such  action  the  ar- 
rears of  interest  which  have  become  due  dur- 
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ing  the  whole  time  that  such  prior  mortgagee 
or  incmnbrancer  was  in  such  i>ns.session  or  re- 
ceipt, although  such  time  may  have  exceeded 
such  term  of  six  years.    R.  S.  O.  1897,  c.  133 
s.  18. 

Mortgages  and  Charges  on  Land. 

(S*e  supra,  paraRraph  wcfion  IK.) 

Mort^or  20.  Where  a  mortgagee  has  obtained  the  pos- 
red^.^t  end  session  Or  rcccipt  of  the  profits  of  any  land  or 
?h:7i4r  *^^  ^^^^^P*  ^^  ^^y  ^ent  comprised  in  his  mort- 
mo^SciSL  ^^^^^'  *^®  mortgagor,  or  any  person  claiming 
Xi„ror^*'''°"^^  ^^™'  «ha"  DO*  bring  any  action  to  re- 
fromthe   dccm  the  mortgage,  but  withm  ten  years  next 

iSnow.    ""^^^^  *^'^  *^°^^  »t  ^bich  the  mortgagee  obtained 

imncu  ^"*^^  possession  or  receipt,  unless  in  the  meau- 

a*2;V28*"°^   ^°   acknowledgment   in   writing    of   the 

vlVw!"  *!*^^  ®^  *b^  mortgagor,  or  of  his  right  to  redemp- 

«.  7.        tion  has  been  given  to  the  mortgagor  or  to  some 

person  claiming  his  estate,  or  to  the  agent  of  such 

mortgagor  or  person,  signed  by  the  mortgagee,  or 

the  person  claiming  through  him,  and  in  such 

case  no  such  action  shall  be  brought,  but  withiu 

ten  years  next  after  the  time  at  which  such 

acknowledgment,  or  the  last  of  such  acknowleds;- 

ments,  if  more  than  one,  was  given.    R   S   0 

1897,  c.  133,  s.  19. 

^a;l'/te^  23.  Any  person  entitled  to  or  claiming  under 
withTn  ten^  mortgage  of  land,  may  make  an  entry  or  bring 
r^t  w'?"'^^  action  to  recover  such  land,  at  any  time  with^^ 
menump.ten  ycars  next  after  the  last  payment  of  anv 
v^'c^^^^Pai"*  of  t^e  principal  money  or  interest  secured 
by  such  mortgage,  although  more  than  ten  veais 
have  elapsed  since  the  time  at  which  the  right  t.. 
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make  such  entry  or  bring  such  action  first  ac- 
crued.   R.  S.  O.  1897,  c.  133,  s.  22. 

24.  (1)  No  action  shall  be  brought  to  re- 
cover out  of  any  land  or  rent  any  sum  of  money 
secured  by  any  mortgage  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  such  land  or  rent, 
or  to  recover  any  legacy,  whether  it  is  or  is  not 
charged  upon  land,  but  within  ten  years  next 
after  a  present  right  to  receive  the  same  accrued 
to  some  person  capable  of  giving  a  discharge 
for,  or  release  of  the  same,  unless  in  the  mean- 
time some  part  of  the  principal  money,  or  some 
interest  thereon,  has  been  paid,  or  some  acknowl- 
edgment in  writing  of  the  right  thereto  signed 
by  the  person  by  whom  the  same  is  payable,  or 
his  agent,  has  been  given  to  the  person  entitled 
thereto  or  his  agent ;  and  in  such  case  no  action 
shall  be  brought  but  within  ten  years  after  such 
payment  or  acknowledgment,  or  the  last  of  such 
payments  or  acknowledgments  if  more  than  one 
was  made  or  given.  R.  S.  O.  1897,  c.  133,  s.  23 ; 
5  Edw.  VII.  c.  13,  s.  10. 

(2).  Notwithstanding  the  provisions  of  sub- Execution 
section  1,  a  lien  or  charge  created  by  the  placing  iw»d  to  be 
of  an  execution  or  other  process  against  the  long  asm 
lands  in  the  hands  of  the  sheriff  or  other  officer 
to  whom  it  is  directed  shall  remain  in  force  so 
long  as  such  execution  or  other  process  remains 
in  the  hands  of  such  sheriff  or  officer  for  execu- 
tion and  is  kept  alive  by  renewal  or  otherwise. 
5  Edw.  VII.,  c.  13,  s.  10. 

(See.    as   lo    payment    to    mortRajree   by    person    not    interested, 
Trutt  and  Loan  Co.  v.  Stevenson   (lSV)2t.  21  O.  R.  5T1.) 


Imp.  Acta, 
3-4  W.  IV 
c.  27,  R.  40. 
and  87-38 
v.  a  67. 

8.8. 
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REGISTRY  ACT,  10  EDWARD  VII.,  CAP.  60. 

(Amended  by  1  Geo.  V.,  cap.  17,  s.  31,  s.-s.  2.) 

66ff.  Every  certificate  of  payment  or  dis- 
charge of  a  mortgage  or  of  the  conditions  therein 
or  of  the  lands  or  any  part  thereof  by  the  moi-t- 
gagee,  his  executors,  administrators  or  assigns 
at  any  time  given  and  whether  before  or  after 
the  time  limited  by  the  mortgage  for  payment  or 
performance,  if  in  conformity  with  this  Act, 
shall,  when  registered,  be  a  discharge  of  tlie 
mortgage  or  of  the  lands  in  such  certificate  de- 
scribed, as  the  case  may  be,  and  shall  be  as  valid 
and  effectual  in  law  as  a  release  of  the  mortgage 
or  of  such  lands  and  as  a  conveyance  to  the  mort- 
gagor, his  heirs  or  assigns  of  the  original  estate 
of  the  mortgagor  therein. 

70.  (2)  This  section  shall  not  extend  to  a 
lease  for  a  tenn  not  exceeding  seven  years,  where 
the  actual  possession  goes  along  with  the  lease; 
but  it  shall  extend  to  every  lease  for  a  longer  term 
than  seven  years.    R.  S.  O.  1897,  c.  136,  s.  39. 
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LAND  TITLES  ACT,  1  GEO.  V.,  CAP.  28. 


Trustees  and  Mortgagees. 

7.  (1)  Any  person  holding  land  on  trust  f or  Tr,..t«««, 
sale,  and  any  trustee,  mortgagee,  or  other  person  Ui'hT^ 
havinir  a  power  of  selling  land,  may  autuorize  reBiitry.,.r 
the  purchaser  to  make  an  application  to  be  regis-  t|;-!"j^^|^«» 
tered  as  owner  with  any  title  with  whicli  animp.  m'ss 
owner  is  authorized  to  be  registered,  and  may«.6a. 
consent  to  the  performance  of  the  contract  be- 
ing conditional  on  his  being  so  registered ;  or  any 
of  such  persons,  except  a  mortgagee,  may  him- 
self apply  to  be  registered  as  such  owner  with 
the  consent  of  the  persons  (if  any)  whose  con- 
sent is  required  to  the  exercise  by  the  applicant 
of  his  trust  or  power  of  sale. 

(2)  A  mortgagee  having  a  power  of  selling 
land,  may  apply  to  have  the  mortgagor  or  other 
person  owning  the  equity  of  redemption  regis- 
tered as  owner  with  any  such  title. 

(3)  The  amount  of  all  costs,  charges,  and  ex- 
penses properly  incurred  by  such  person,  in  or 
about  the  application,  shall  be  ascertained  and 
declared  by  the  proper  Master  of  Titles,  and  shall 
be  deemed  to  be  costs,  charges,  and  expenses 
properly  incurred  by  such  person  in  the  execu- 
tion of  his  trust  or  in  pursuance  of  his  power; 
and  he  may  retain  or  reimburse  the  same  to  him- 
self out  of  any  money  coming  to  him  under  the 
trust  or  power,  and  he  shall  not  be  liable  to  any 
account  in  respect  thereof.  R.  S.  O.  1897,  c. 
138,  s.  8. 
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TRANSFER  AND  CHARGE  OF  REGISTERED  LAND. 


Charge  of  Registered  Land. 


1  i 


^^^       80.  (1)  Every  registered  owner  may  in  the 
•«>  ««••    prescribed  manner  charge  the  land  with  the  pay- 


■a 

3 


u».fjof  f *^'=^**"^«  uuxuucL  cuarge  ine  lana  with  the  pav- 
^^^  ment  at  an  appointed  time  of  any  principal  sum 
J«ftAo^of  money  either  with  or  without  interest,  or  as 
«.*a   security  for  any  other  purpose,  and  with  or 

without  a  power  of  sale.    R.  S.  O.  1897,  c.  138. 

s.  33  (1). 

chMf.  (2)  The  charge  shall  be  completed  by  the 

compie*«i.  proper  Master  of  Titles  entering  on  the  register 
the  person  in  whose  favour  the  charge  is  made 
as  the  owner  of  the  charge,  stating  the  amount  of 
the  principal  sum  which  the  charge  secures,  with 
the  rate  of  interest  and  the  periods  of  payment, 
or  the  other  purpose  for  which  the  charge  is 
given. 

4 

(3)  Where  the  charge  contains  a  power  of 
sale,  that  fact  shall  be  stated,  but  the  particulars 
need  not  be  set  out  in  the  register,  nor  shall  it  be 
necessary  to  set  forth  incidental  matters  which 
may  be  expressly  charged,  such  as  costs  of  in- 
spection, or  of  abortive  attempts  to  sell  and  the 
like.   3  Edw.  VIT.,  c.  12,  s.  3. 

(4)  The  charge,  when  registered,  shall  con- 
fer upon  the  chargee  a  charge  upon  the  interest 
of  the  chargor  as  appearing  in  the  register  sub- 
ject to  the  incumbrances  and  qualifications  to 
which  such  interest  is  subject,  but  free  from  any 
unregistered  interests  in  the  land.   New. 

(5)  The  Master  shall  also,  if  required,  de- 
liver to  the  owner  of  the  charge,  a  certificate  of 
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charge  in  the  prescribed  form.    R.  S.  O.  1897, 
c.  138,  s.  33  (3). 

(6)  TLd  provisions  of  section  73  of  The  Reg-  lo  kaw.^ 
iatry  Act  shall  apply  to  the  "harge  as  if  it  was  a 
registered  mortgage.    New. 

81.  (1)  Where  a  registered  charge  is  created,  Implied 
there  shall  be  implied  on  the  part  of  the  regis- top»y 
tered  owner  at  the  time  of  the  creation  of  theim!M«-39 
charge,  his  heirs,  executors  and  administrators,  •.'». 
unless  there  is  an  entry  on  the  register  negativ- 
ing the  implication,  covenants  with  the  regis- 
tered owner  for  the  time  being  of  the  charge : 
(a)  To  pay  the  principal  sum  charged,  and 
interest,  if  any,  thereon,  at  the  appointed 
time   and   rate;   and   all   taxes,   rates, 
charges,  rents,  statute  labour  or  other 
impositions  theretofore  or  thereafter  im- 
posed or  charged  on  the  land,  and  that 
in  case  of  default  all  payments  made  by 
the  owner  of  the  charge  may  be  added 
to  the  principal  sum  and  bear  interest ; 
(&)  If  the  principal  sum  or  any  part  thereof 
is  unpaid  at  the  appointed  time,  to  pay 
interest  half  yearly  at  the  appointed  rate 
on  so  much  of  the  principal  sum  as  for 
the  time  being  remains  unpaid. 

(2)  Where  a  charge,  whether  or  not  under  Provision 
seal,  is  exTiressed  to  be  made  in  pursuance  of  *h»t^ 
The  Short  Forms  of  Mortgages  Act,  or  refers  w^ 
thereto,  and  contains  any  form  of  words  con-"nderio 
tained  in  clauses  numbered  1,  2,  3,  7,  8,  12,  14,  a  »." 
15  or  16,  of  Column  One,  of  Schedule  B.  to  that 
Act,  whether  expressed  in  the  first  or  third  per- 
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son,  such  words  shall  have  the  same  meaning 
and  effect  as  the  words  under  the  corresponding 
number  in  Column  Two  in  that  schedule;  and 
the  provisions  of  that  Act  shall  apply  to  the 
charge.   R.  S.  0. 1897,  c.  138,  s.  34. 

i'wSw"'      ^'  '^^^J^^*  *o  ^^y   entry  to  the  contrary  on 
wit^a     ^^^  register,  the  registered  owner  of  a  registered 
SSr'im   ^^^^S6  with  a  power  of  sale,  in  accordance  with 
3»-a9  V.  o."  the  terms  of  the  power,  may  sell  and  transfer  the 
interest  in  the  land,  which  is  the  subject  of  the 
charge,  or  any  part  thereof,  in  the  same  man- 
ner as  if  he  were  the  registered  owner  of  the  land 
to  the  extent  of  such  interest  therein.    R.  S.  0. 
1897,  c.  138,  s.  38. 
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9  EDW.  VII.,  CAP.  39. 

AN  ACT  RESPECTING  DOWER. 

4.  Where   a  husband   dies  beneficially  en- Dower  out 
titled  to  any  land  for  an  interest  which  does  ^otawT^ 
entitle  his  widow  to  dower  at  common  law,  and^*"  "' 
such  interest,  whether  wholly  equitable  or  partly 
legal  and  partly  equitable,  is,  or  is  equal  to  an 
estate  of  inheritance  in  possession   (other  than 
an  estate  in  joint  tenancy),  his  widow  shall  be 
entitled  to  dower  out  of  such  land.   R.  S.  0. 1897, 
c.  164,  s.  2. 

5.  Where  a  husband  has  been  entitled  to  aDo<ver^^^ 
right  of  entry  or  action  in  any  land,  and  his  band  had  a 
widow  would  be  entitled  to  dower  out  of  the  same  entry.' 
if  he  had  recovered  possession  thereof,  she  shall 
be  entitled  to  dower  out  of  the  same  although  her 
husband  did  not  recover  possession  thereof;  but 
such  dower  shall  be  sued  for  or  obtained  within 
the  period  during  which  such  right  of  entry  or 
action  might  be  enforced.     R.  S.  O.  1897,  c. 
164,  s.  3. 

6   Dower  shall  not  be  recoverable  out  of  any  Dower  not 

^"^         ^^  —  ^         «    recover- 

separate  and  distinct  lot,  tract,  or  parcel  of  land,  aWe  out  of 
which,  at  the  time  of  alienation  by  the  husband  .ute'of 
or  at  the  time  of  his  death,  if  he  died  seized  ^T 
thereof,  was  in  a  state  of  nature,  and  unim- 
proved by  clearing,  fencing  or  otherwise  for  the 
purposes  of  cultivation  or  occupation ;  but  this 
shall  not  restrict  or  diminish  the  right  to  have 
woodland  assigned  to  the  dowress  under  section 
28,  from  which  it  shall  be  lawful  for  her  to  take 
firewood  necessary  for  her  own  use,  and  timber 
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for  fencing  the  other  portions  of  the  same  lot, 
tract  or  parcel  assigned  to  her.  R.  S.  O.  1897,' 
c.  164,  s.  4. 

iteJted  ^'  ^^  dower  shall  be  recoverable  out  of  any 
«Mining  land  which  has  been  heretofore  or  shall  be  here- 
after granted  by  the  Crown  as  mining  land  in 
case  such  land  is  on  or  after  the  31st  day  of  De- 
cember, 1897,  granted  or  conveyed  to  the  hus- 
band of  the  person  claiming  dower,  and  he  does 
not  die  entitled  thereto.  R.  S.  O.  1897,  c.  164, 
s.  5. 


8.  Lands  dedicated  by  the  owner  thereof  for  a 


Lands 

dedioftted 

foratneta      ,  - ■^ 

not.ub-    street  or  public  highway  shall  not  be  subject  to 
dower,     any  claim  for  dower  by  the  wife  of  the  person 

by  whom  the  same  was  dedicated.    3  Edw.  VII 

c.  19,  s.  602. 

Kto*S-  ^^ere  a  wife  willingly  leaves  her  husband 

SXreJ''  ^^^  ^^®^  ^^*^'  *°^  continues  with  her  adulterer, 
she  shall  be  barred  forever  of  her  action  to  de- 
mand her  dower  that  she  ought  to  have  of  her 
husband's  lands,  unless  her  husband  willingly 
and  without  coercion  be  reconciled  to  her,  and 
suffer  her  to  dwell  with  him;  in  which  case  she 
shall  be  restored  to  her  action.  13  Edw.  1.  (St. 
of  Westminster  2nd),  c.  34;  R.  S.  O.  1897,  c. 
330,  s.  9. 

VM    <^«t<>  ^'omen  having  jointures,  see  Stat,  of  Uses,  R.  S.  O.  c. 
ooi,  88.  o,  o  and  7.) 

Effect  of         10.  (1)  No  bar  of  dower  contained  iu  anv 

moT^  mortgage  or  other  instrument  intended  to  have 

the  effect  of  a  mortgage  or  other  security  upon 

land  shall  operate  to  bar  such  dower  to  any 
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greater  extent  than  shall  be  necessary  to  give  full 
effect  to  the  rights  of  the  mortgagee  or  grantee 
under  such  instrument. 

(2) Where  land  comprised  in  such  mortgage  wif.  en 
or  other  instrument  is  sold  under  any  power  of  dower  in 
sale  contained  therein  or  under  any  legal  process  puroh"i^ 
the  wife  of  the  mortgagor  or  grantor  who  shall  "rigiZ 
have  so  barred  her  dower  in  such  land  shall  be  en-  under 
titled  to  dower  in  any  surplus  of  the  purchase" 
money  arising  from  such  sale  which  may  remain 
after  satisfaction  of  the  claim  of  the  mortgagee 
or  grantee,  to  the  same  extent  as  she  would  have 
been  entitled  to  dower  in  the  land  from  which 
such  surplus  purchase  money  shall  be  derived 
had  the  same  not  been  sold,  and,  except  where  the 
mortgage  or  other  instrument  is  for  the  purchase 
money  of  the  land,  the  amount  to  which  she  is 
entitled  shall  be  calculated  on  the  basis  of  the 
amount  realized  from  the  sale  of  the  land,  and 
not  upon  the  amount  realized  from  the  sale  over 
and  above  the  amount  of  the  mortgage  only.    R. 
S.  0. 1897,  c.  164,  ss.  7  and  8  (1). 

[As  to  right  to  dower  under  The  I^nd  Titles  Act  where  land 
acquired  subject  to  a  charge,  or  where  owner  after  charging  land 
marries,  see  R.  S.  O.  c.  138,  s.  50.] 

11.  (1)  A  mortgagee  or  other  person  holding  P»y^«^' 
any  money  out  of  which  a  married  woman  shall  intoCourt. 
be  dowable  under  the  next  preceding  section  may 
pay  the  same  into  the  High  Court  to  the  credit 
of  such  married  woman  and  the  other  persons 
interested  therein. 

(2)  The  High  Court  or  a  Judge  thereof  may,  order  for 

■,.         .  ,  1  ^       "fcunnff 

on  a  summary  application,  make  such  order  riffht  of 
as  may  be  deemed  just  for  securing  the  right  of 


■'r 


n 


i    i 


yl^ 


■  V 


270 


Widow's 
election. 


POWER  OF  SALE. 

dower  of  a  married  woman,  in  any  money  out  of 
which  she  shall  be  dowable.  R.  S.  O.  1897,  c. 
164,  s.  9. 

12.  A  widow  shall  not  be  entitled  to  take  her 
interest  in  money  under  section  10,  and  in  addi- 
tion thereto  a  share  of  .  i»  money  as  personal 
estate.    R.  S.  0. 1897,  c.  164,  s.  10. 
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1  GEORGE  v.,  CAP.  35. 

AN  ACT  RESPECTING  INFANTS. 

infants'  real  estate. 

5.  (1)  Where  an  infant  is  seised,  possessed  a  »aie  of 
of  or  entitled  to  any  real  estate  in  fee  or  for  aoflnfanu 
term  of  years,  or  otherwise,  and  the  High  Court  "uuiorised 
is  of  opinion  that  a  sale,  lease  or  other  disposi- 
tion of  the  same,  or  of  a  part  thereof,  is.  neces- 
sary or  proper  for  the  maintenance  or  education 
of  the  infant  or  that  foi*  any  cause  his  interest  re- 
quires or  will  be  substantially  promoted  by  such 
disposition,  the  Court  may  order  the  sale,  or  the 
letting  for  a  tenn  of  years,  or  other  disposition 
of  such  real  estate,  or  any  part  thereof,  to  be 
made  under  the  direction  of  the  Court  or  of  one 
of  its  officers,  or  by  the  guardian  of  the  infant, 
or  by  a  person  appointed  for  the  purpose,  in  such 
manner  and  with  such  restrictions  as  may  be 
deemed  expedient,  and  may  order  the  infant  to 
convey  the  estate. 

(2)  No  sale,  lease,  or  other  disposition  shall  no  sale 
be  made  contrary  to  the  provisions  of  a  will  or^deWs?,'" 
conveyance  by  which  the  estate  has  been  devised' 
or  granted  to  the  infant  or  for  his  use.    R.  S.  O. 
1897,  c.  168,  s.  3. 


etc. 


6.  The  application  shall  be  in  the  name  of  the  The  »i.pi 
infant  by  his  next  friend,  or  guardian ;  but  shall  be  by"next 
not  be  made  without  the  consent  of  the  infant  if  /ulrdilT.. 
he  is  of  the  age  of  fourteen  years  or  upwards 
unless  the  Court  otherwise  directs  or  allows. 
R.  S.  O.  1897,  c.  168,  s.  4. 
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When*  7.  Where  it  is  deemed  convement,  the  Court 
mayV  may  direct  some  other  person  in  the  place  of  tho 
to  wnvey.  infant  to  convey  the  estate.    R.  S.  O.  1897, 


e. 


168,  s.  5. 


Qnality  of 
surplus 
moneys 
upon  8»1« 
ot  real 
estete. 


D*Bdsexe-      8.  Evcry  such  conveyance,  whether  executed 

infMM°to  ^^  *^®  infant  or  by  a  person  appointed  to  execute 

be  valid,   the  same  in  his  place,  shall  be  as  effectual  as  if 

the  infant  had  executed  the  same,  and  had  been 

of  the  age  of  twenty-one  years  at  the  time.    R. 

S.  0. 1897,  c.  168,  s.  6. 

The  Court      9.  The  money  arising  from  such  sale,  lease  or 
thei'^ii-  other  disposition  shall  be  laid  out,  applied  and 
prJ^s.  disposed  of  in  such  manner  as  the  Court  directs. 
R.  S.  O.  1897,  c.  168,  s.  7. 

10.  On  any  sale  or  other  disposition  so  made 
the  money  raised,  or  the  surplus  thereof,  shall 
be  of  the  same  nature  and  character  as  the  estate 
sold  or  disposed  of;  and  the  heirs,  next  of  kin, 
or  other  representatives  of  the  infant,  shall  have 
the  like  interest  in  any  surplus  which  may  re- 
main at  the  decease  of  the  infant  as  they  would 
have  had  in  the  estate  sold  or  disposed  of  if  no 
such  sale  or  other  disposition  had  been  made. 
R.  S.  0. 1897,  c.  168,  s.  8. 

Consent  to  11.  Where  an  infant  is  selscd  of  the  revcrsion 
of  land  subject  to  a  lease,  and  such  lease  contains 
a  covenant  not  to  assign  or  sublet  without  leave, 
the  guardian  of  such  infant  may  with  the  appro- 
bation of  the  Judge  of  the  Surrogate  Court  of 
the  County  or  District  in  which  the  land,  or  any 
part  of  it,  is  situate,  consent  to  any  assignment 
or  transfer  of  such  leasehold  interest,  in  the  same 


assigrn- 
mt-nt  nf 
lease  by 
infant. 
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manner  and  with  the  like  effect  as  if  the  consent 
were  given  by  a  lessor  under  no  such  disability. 
R.  S.  O.  1897,  c.  170,  s.  12,  amended. 

12.  If  any  real  estate  of  an  infant  is  subiect!"  "»*•"'' 

-      -  "  dower » 

to  dower,  aiid  the  person  entitled  to  dower  con- '=?'»p«''- 
sents  in  writing  to  accept  in  lieu  of  dower  a  gross  ^  °>*^e- 
sum  which  the  Court  deems  reasonable  or  the 
permanent  investment  of  a  reasonable  sum  in 
such  manner  that  the  interest  thereof  be  made 
payable  to  the  person  entitled  to  dower  during 
her  life,  the  Court  may  direct  the  pajnnent  of 
such  sum  in  gross  out  of  the  purchase  money  to 
the  person  entitled  to  dower,  as  upon  the  prin- 
ciples applicable  to  life  annuities  may  be  deemed 
a  reasonable  satisfaction  for  such  dower ;  or  may 
direct  the  payment  to  tht;  person  entitled  to  dower 
of  an  annual  sum  or  of  the  income  or  interest  to 
be  derived  from  the  purchase  money,  or  any  part 
thereof,  as  may  seem  just,  and  for  that  purpose 
may  make  such  order  for  the  investment  or  other 
disposition  of  the  purchase  money,  or  any  part 
thereof,  as  may  be  necessary.  R.  S.  O.  1897,  c. 
168,  s.  9. 

(As  to  conveyance  by  infants  where  land  is  sold  by  direction  of 
the  Court  for  payment  of  debts  of  ancestor,  see  The  Trustee  Act,  s. 
62.) 


L.P.8. — 18 
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1  GEOR(3E  v.,  CAP  20. 


AN  ACT  RESPECTING  TRUSTEES  AND  EXK(UTT()1{S 
AND  TDK  ADMINISTRATION  OK  KSTATES. 

HIS  MAJESTY,  by  aud  with  tho  advice  and 
t'onsont  of  tho  LoKishitive  AsHembly  of 
tho  Provinoo  of  Ontario,  enacts  as  foUows:— 

f»hortt,tK       1.  This  Act  may  bo  citod  as  The  Trustee  Act. 
R.  S.  O.  1897,  c.  129,  s.  1. 


Int»rpr*- 
tAtion. 

Auign. 


As«ifrn 
ment. 


Contin- 


2.  In  this  Act, — 

{a)  "  Assign  "  shall  mean  and  include  the 
oxooutiou  and  performance  by  a  person  of  every 
necessary  or  suitable  deed  or  act  for  assigniiii:. 
surrendering,  or  othei-wise  transferring  laud  of 
which  such  person  is  possessed,  either  for  tbo 
whole  estate  of  the  person  so  possessed,  or  for 
any  less  estate;  and  "  assignment  "  shall  have  a 
corresponding  meaning. 

(^)  "  Contingent  right  "  as  applied  to  land, 
g^nt  .ight.  gjjgjj  mean  and  include  a  contingent  and  execu- 
tory interest,  and  a  possibility  coupled  with  an 
interest,  whether  the  object  of  the  gift  or  limita- 
tion of  such  interest  or  possibility  is,  or  is  wi. 
aseei-tained ;  also  a  right  of  entry,  whether  imme 
diate  or  future,  vested  or  contingent. 

(c)  '*  Convey  "  applied  to  any  person,  sha- 
mean  and  inch  de  the  execution  and  delivery  1  - 
such  person  of  every  necessary  or  suitable  as- 
surance for  conveying  or  disposing  to  aucnhe: 
laud  whereof  such  person  is  seized,  or  wher- li 
he  is  entitled  to  a  contingent  right,  either  for  h:f 
whrde  estate,  or  for  any  less  estate,  together  wlti 


Convey. 
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ance. 
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the  perfonnance  of  all  fonnalities  required  by- 
law to  the  validity  of  such  conveyance;  and 
"  conveyance  "  shall  have  a  corresponding 
meaning. 

(d)  •*  Devisee  "  shall  include  the  heir  of  aDevi«*. 
devisee,  and  the  devisee  of  an  heir,  and  any  per-  J^^  v?ci. 
son  who  may  claim  right  by  devolution  of  title  sb.'^i. 
of  a  similar  description.    R.  S.  O.  1897,  c.  336, 

s.  2,  part.    Amended. 

(e)  *'  Instrument  "  shall  include  a  deed,  aingt™. 
will  and  a  written  document  and  an  Act  of  thcRTd 
Legislature,  but  not  a  judgment  or  order  of  a"^°  '^' 
court.    (New.)    See  R.  S.  0. 1897,  c.  129,  s.  27. 

(/)  "Land"  shall  include  messuages,  andLa„d. 
all  other  hereditaments,  whether  corporeal  ovxiL^iT, 
incorporeal,  chattels  and  other  personal  property  *  ^" 
transmissible  to  heirs,  money  to  be  laid  out  in  tbe 
purchase  of  land,  and  any  share  of  the  same  here- 
ditaments and  properties,  or  any  of  them,  and 
any  estate  of  inheritance,  or  estate  for  any  life  or 
lives,  or  other  estate  transmissible  to  heirs  and 
any  possibility,  right  or  title  of  entry  or  action, 
and  any  other  interest  capable  of  being  inherited, 
whether  the  same  estates,  possibilities,  rights, 
titles  and  interests,  or  any  of  them,  are  in  pos- 
s^.-.<ion,  reversion,  remainder  or  contingency. 

(g)  **  Lunatic  "  shall  mean  any  person  who  Lunatic. 
has  been  declared  a  lunatic.    R.  S.  O.  1897,  c. 

3:36,  s.  2. 

(//)  "Mortgage"    shall    be    applicable    to  Mortgage, 
every  estate,  interest,  or  property,  in  land  or  per-  ks^w. 
>':'nal    estate,  which    is   merely  a    security  fov<-rin.' 
monev;  and  "  mortgagee  "  shall  have  a  corres- b.  2  and 

T  •  T      ,      1,    .        -I      -1  5*1-07  Vict. 

1 "  -ndmg  meaning  and  shall  include  every  person  c.  oa,  s.  .00. 
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dorivinj?  title  under  the  original  mortgagee.    R. 
S.  ().  18J)7,  c.  336,  H.  2. 

(0  "  Person  of  unsound  iniiul  "  shall  mean 
any  person,  not  an  infant,  who,  not  having  bocu 
declared  a  lunatic,  is  incapable,  from  infirmity  of 
mind,  to  manage  his  own  affairs. 

(j)  "  Personal  Estate  "  shall  include  lease- 
hold Cvstates  and  other  chattels  real,  and  aUt. 
money,  shares  of  Government  and  other  fuiuls. 
securities  for  money  (not  being  real  estate \ 
debts,  choses  in  action,  rights,  credits,  good*. 
and  all  other  property,  except  real  estate,  which 
by  law  devolves  upon  the  executor  or  adminis- 
trator, and  any  share  or  interest  therein. 

(A-)  '*  Personal  Representative  "  shall  nioai: 
and  include  an  executor,  an  administrator,  avA 
an  administrator  with  the  will  annexed.    'Sen:. 

(J)  **  Possessed  "  shall  be  applicable  to  auv 
vested  estate  less  than  a  life  estate,  legal  or  equit- 
able, in  possession  or  in  expectancy,  in  any  land. 

(m)  "  Securities "  shall  include  stock*. 
funds  and  shares. 

(w)  "  Seized  "  shall  be  applicable  to  anj 
vested  interest  for  life,  or  of  a  greater  dcsciii- 
tion,  and  shall  extend  to  estates,  legal  and  equit- 
able, in  possession,  or  in  futurity,  in  any  land. 

(o)  *'  Stock  "  shall  include  fully  paid  up 
shares,  and  any  fund,  annuity,  or  security  trans- 
ferable in  books  kept  by  any  incorporated  hank. 
company  or  society,  or  by  instruments  of  trans- 
fer, either  alone  or  accompanied  by  other  f  :- 
malities,  and  any  share  or  interest  therein. 
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(/>)  "  Transf(?r,"  in  relation  to  stock,  shall Tnm.fer. 
include  the  iMU'l'onnance  and  execution  of  every 
deed,  j^wer  of  attorney,  act  or  thing,  on  the 
part  of  the  transferor,  to  (jffc^ct  and  complete  the 
title  in  the  transferee. 

(q)  **  Trust  "  shall  not  mean  the  duties  in-Tru«t. 
cident  to  an  estate  conveyed  by  way  of  mortgai^e ; 
but,  with  this  exception,  shall  include  implied 
and  constructive  ti-usts  and  cases  where  the  trus- 
tee has  some  beneficial  estate  or  interest  in  the 
subject  of  the  trust,  and  shall  extend  to,  and  in- 
clude, the  duties  incident  to  the  office  of  personal 
representative  of  a  deceased  person;  and  "  trus- xmitee. 
tee  "  shall  have  a  corresponding  meaning  and 
shall  include  a  trustee  however  apjjomted  and 
several  joint  trustees. 

(r)  **  Will  "  shall  include  a  testami    ,,  andwai 
a  codicil,  and  an  appointment  by  will,  or  by  writ- 
ing in  the  nature  of  a  will  in  exercise  of  a  power, 
and  also  a  disposition  by  will  and  testament,  or 
dense  of  the  custody  and  tuition  of  any  child, 
bv  virtue  of  The  Infants'  Act,  and  anv  other i  g«o.  v., 
testamentary  disposition.    R.  S.  O.  1897,  c.  336,  ' 
s.  2,  amended. 


RETIREMENT  OF  TRUSTEES. 


3. — (1)  Where  there  are  more  than  two  trus- Retire- 
tees,  if  one  of  them  by  deed  declares  that  he  isu^"te^9 
desirous  of  being  discharged  from  the  trust,  and  x-bi  vkt. 
if  bis  co-trustees  and  such  other  person,  if  any,  "^ 
as  is  empowered  to  appoint  trustees,  consent  by 
deed  to  the  discharge  of  the  trustee,  and  to  the 
vesting  in  the  co-trustees  alone  of  the  trust  pro- 
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perty,  then  the  trustee  desirous  of  tt-ing  dis- 
charged shall  be  deemed  to  have  retired  from 
the  trust,  and  shall,  by  the  deed,  be  discharged 
therefrom  under  this  Act,  without  any  new  trus- 
tee being  appointed  in  his  place. 

(2)  Any  assurance  or  thing  requisite  for 
vesting  the  trust  property  in  the  continuing 
trustees  alone  shall  be  executed  or  done. 

(3)  This  section  shall  not  apply  to  executors 
or  administrators. 


w  ?-*-.-, 


APPOINTMENT  OF  NEW  TRUSTEES. 

Power  of  4. — (1)  Where  a  trustee  either  original  or 
Mw""'"*  substituted  dies  or  remains  out  of  Ontario  for 
imS*Act.  more  than  twelve  months,  or  desires  to  be  dis- 
^M,  i.'io.  charged  from  all  or  any  of  the  trusts  or  powers 
reposed  in  or  conferred  on  him,  or  refuses  or  is 
unfit  to  act  therein,  or  is  incapable  of  acting 
therein,  the  person  nominated  for  the  purpose 
of  appointing  new  trustees  by  the  instrument,  if 
any,  creating  the  trust,  or  if  there  is  no  such 
person,  or  no  such  person  able  and  willing  to  act. 
the  survi\'ing  or  continuing  trustees  or  trustee 
for  the  time  being,  or  the  personal  representa- 
tives of  the  last  surviving  or  continuing  trustee, 
may  by  writing  appoint  another  person  or  other 
persons  to  be  a  trustee  or  trustees  in  the  place  of 
the  trustee  dying,  n  :naining  out  of  Ontario,  de- 
siring to  be  discharged,  refusing  or  being  unlit 
or  incapable.  R.  S.  O.  1897,  c.  129,  s.  4,  amended 

Puwe.  .,f  (2)  Whenever  it  is  expedient  to  appoint  a 
to^'ap^I^intnew  trustee,  or  new  trustees,  and  it  is  found  in- 
tru^tet-s.    expedient,  difficult,  or  impracticable    so    to  do 
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without  the  assistance  of  the  Court,  the  High  imp.  aoi. 
Court  may  make  an  order  for  the  appointment  c.  m.  •. «. 
of  a  new  trustee,  or  new  trustees,  either  in  sub- 
stitution for  or  in  addition  to  any  existing  trus- 
tee or  trustees,  or  although  there  is  no  existing 
trustee:  and  in  particular,  and  without  preju- 
dice to  the  generality  of  the  foregoing  i)roviHi()n, 
the  Court  may  make  an  order  for  the  appoint- 
ment of  a  new  trustee  in  substitution  for  a  trus- 
tee who  is  convicted  of  an  indictable  offence,  or 
is  bankrupt  or  insolvent.  R.  S.  O.  1897,  c.  336, 
8.21  (1). 

(3)  An  order  under  sub-section  2  and  any 
consequential  vesting  order  or  conveyance  shall 
not  operat"  'iHher  or  otherwise  as  a  discharge 
to  any  form*  or  continuing  trustee  than  an  ap- 
pointment of  new  trudtees  under  a  power  for  that 
purpose  contained  in  an  instrument  would  have 
operated.    R.  S.  O.  1897,  c.  336,  s.  21  (2). 

(4)  Nothing  in  this  section  shall  give  power 
to  appoint  a  personal  representative.  R.  S.  O. 
1897,  c.  336,  s.  21  (3). 

(5)  On  the  appointment  of  a  new  trustee  fori^p.  Act. 

,      ^/,  -1.J.         i.  i.,  5«-57  Vict. 

the  whole  or  any  part  of  trust  p  ;operty :  c.  m.  s.  lo. 

(a)  The  number  of  trustees  may  be  in- 
creased; and 

(6)  A  separate  set  of  trustees  may  be  ap- 
pointed for  any  part  of  the  trust  pro- 
perty held  on  trusts  distinct  from  those 
relating  to  any  other  part  or  parts  of  the 
trust  property,  notwithstanding  that  no 
new  trustees  or  trustee  are  or  is  to  be 
appointed  for  other  parts  of  the  trust 
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property,  and  any  existing  trustee  may 
be  appointed  or  remain  one  of  such  sep- 
arate set  of  trustees;  or,  if  only  one  trus- 
tee was  originally  appointed,  then  one 
separate  trustee  may  be  so  appointed  for 
the  first  mentioned  part ;  and 

(c)  It  shall  not  be  obligatory  to  appoint  more 
than  one  new  trustee  where  only  one 
trustee  was  originally  appointed,  or  io 
fill  up  the  original  nimaber  of  trustees 
where  more  than  two  trustees  were  orig- 
inally appointed;  but,  except  where  only 
one  trustee  was  originally  appointed,  a 
trustee  shall  not  be  discharged  under 
this  section  from  his  trust  unless  there 
will  be  at  least  two  trustees  to  perfonn 
the  trust ;  and 

{d)  Any  assurance  or  thing  requisite  for 
vesting  the  trust  property,  or  any  part 
thereof,  in  the  person  who  is  the  trustee, 
or  jointly  in  the  persons  who  are  the 
trustees,  shall  be  executed  or  done. 

(6)  Every  new  trustee  so  appointed,  as  well 
before  as  after  all  the  trust  property  becomes 
by  law,  or  by  assurance,  or  otherwise,  vested  in 
him,  shall  have  the  same  powers,  authorities  and 
discretions,  and  may  in  all  respects  act  as  if  he 
had  been  originally  appointed  a  trustee  by  the 
instrument,  if  any,  creating  the  trust. 

(7)  The  provisions  of  this  section  relative  to 
a  trustee  who  is  dead  shall  include  the  case  of  a 
person  nominated  trustee  in  a  will  but  dying  be- 
fore the  testator,  and  those  relative  to  a  con- 
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tinuing  trustee  shall  include  a  refusing  or  re- 
tiring trustee,  if  willing  to  act  in  the  execution 
of  the  provisions  of  this  section. 

(8)  This  section  is  subject  to  the  provisions 
of  section  2  of  the  Act  passed  in  the  8th  year  of 
the  reign  of  His  late  Majesty  King  Edward  the 
Seventh,  Chaptered  43,  intituled  An  Act  to 
amend  The  Ontario  Companies  Act,  New. 

20. — (1)  No  sale  made  by  a  trustee  after  thesaie^by 
4th  day  of  May,  1891,  shall  be  impeached  by  any  not  im- 
beneficiary  upon  the  ground  that  any  of  the  on  certain 

,.  I'll  1  J       grounds. 

conditions  subject  to  which  the  sale  was  made,  imp.  Act, 
were  unnecessarily  depreciatory,  unless  it  also  c.  59.  b.  3." 
appears  that  the  consideration  for  the  sale  was 
thereby  rendered  inadequate. 

(2)  No  such  sale  ^hall  after  the  execution  of 
the  conveyance  be  impeached  as  against  the  pur- 
chaser upon  the  ground  that  any  of  the  condi- 
tions subject  to  which  the  sale  was  made  were 
unnecessarily  depreciatory,  unless  it  appears 
that  the  purchaser  was  acting  in  collusion  with 
the  trustee  at  the  time  when  the  contract  for  the 
sale  was  made. 

(3)  No  purchaser,  upon  any  such  sale,  shall 
make  any  objection  against  the  title  upon  this 
ground.    R.  S.  O.  1897,  c.  129,  s.  29,  amended. 

Receipts. 

25.  The  payment  of  any  money  to  and  the  Receipts 
receipt  thereof  by  any  person  to  whom  the  same  t  te"**** 
is  payable  upon  any  trust,  or  for  any  limited  dmcWgea 
purpose,  and  such  payment  to  and  receipt  by 
the  survivor  or  survivors  of  two  or  more  mort- 
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gagees  or  holders  or  the  executors  or  adminis- 
trators of  such  survivor  or  their  or  his  assigns, 
shall  effectually  discharge  the  person  paying  the 
same  from  seeing  to  the  application  or  being 
answerable  for  the  misapplication  thereof.  R. 
S.  O.  1897,  c.  129,  s.  9,  amended.  (See  also  10 
Edw.  VII.,  c.  51,  s.  10.) 

Trii.tee         31.  Whcrc  a  trustee  has  improperly  advanced 

more"Ln  money  on  a  mortgage  security  which  would  at 

amount!"  the  time  of  the  investment  have  been  a  proper 

6^52  vfct.  investment  in  all  respects  for  a  less  sum  than 

'*■  ■  was  aciually  advanced,  the    security  shall    be 

deemed  an  authorized  investment  for  sucK  less 

sum,  and  the  trustee  shall  only  be  liable  to  make 

good  the  sum  advanced  in  excess  thereof  with 

interest.    R.  S.  O.  1897,  c.  130,  s.  9  (1).    9  Edw. 

VII.,  c.  59,  s.  8. 

32.  Sections  30  and  31  shall  apply  to  trans- 
fers of  existing  securities  as  well  as  to  new  se- 
curities, and  to  investments  made  as  well  before 
as  on  and  after  the  4th  day  of  May,  1891,  unless 
some  action  or  other  proceeding  was  pendiuii 
vrith.  reference  thereto  at  that  date.  R.  S.  0. 
1897,  c.  130,  s.  8  (2) ;  9  Edw.  VII.  c.  59,  s.  9. 


Applica- 
tion of 

8^C8.  30 

and  31. 
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Execution  of  Powers. 

DiKction  43.  "Wliere  there  is  in  a  will  a  direction,  ex- 
etc!!may  pi'css  or  implied,  to  sell,  dispose  of,  appoiriT. 
^J^^'  mortgage,  incumber  or  lease  any  land,  and  n  • 
tlTr  when  pcrsou  is  bv  the  will  or  otherwise  by  the  testator 
I5^r"onTg  appointed  to  execute  and  carry  the  same  iuto 
to  exmTse effect,  the  executor,  if  any,  named  in  siit-h  wll; 
*'""*'•       mav  execute  and  carrv  into  effect  everv  such  di- 
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rection  in  respect  of  such  land,  and  any  estate  or 
interest  therein,  in  the  same  manner,  and  with 
the  same  effect,  as  if  he  had  been  appointed  by 
the  testator  for  that  purpose.  R.  S.  O.  1897,  c. 
129,  s.  21.    Amended. 

44.  Where  from  any  cause  a  Court  of  com-Adminis- 
petent  jurisdiction  has  committed  to  a  person,  wfiunnex- 
who  has  given  security  to  the  satisfaction  of  such  exeret^ 
Court  for  his  dealing  with  such  land  and  its  pro-  Sirfjiven 
ceeds,  letters  of  administration  with  a  will  an-^^r^"' 
nexed  which  contains  an  express  or  implied  or  when 
power  to  sell,  dispose  of,  appoint,  mortgage,  in-"*™^,/"^ 
cumber  or  lease  any  land,  whether  such  power  is«''«^^'^^j 
conferred  on  an  executor  named  in  the  will  or  eai^-  «»=• 
the  testator,  has  not  by  the  will  or  otherwise  ap- 
pointed a  person  to  execute  it,  1^.3  administrator 
may  exercise  the  power  in  respect  o    such  land 
in  the  same  manner  and  with  the  same  effect  as 
if  he  had  been  appointed  by  the  testator  for 
that  purpose.    R.  S.  0. 1897,  c.  129,  ss.  22  and  23. 

Contract  of  Deceased. 

45.  Where  any  person  has  entered  into  a  con- 
tract in  writing  for  the  sale  and  conveyance  of 
land,  and  such  person  has  died  intciatate,  or 
without  providing  by  will  for  the  conveyance  of 
such  land  to  the  person  entitled  or  to  become 
entitled  to  such  conveyance,  if  the  deceased 
would  be  bound,  were  he  alive,  to  execute  a  con- 
veyance, his  personal  representative  shall  make 
and  give  to  the  person  entitled  to  the,  same  a  good 
and  sufficient  conveyance  of  such  land,  of  such 
nature  as  the  deceased,  if  living,  would  be  liable 
to  give,  but  without  covenants,  except  as  against 
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the  acts  of  the  grantor;  and  the  conveyance  shall 
be  as  valid  and  effectual  as  if  the  deceased  were 
alive  at  the  time  of  the  making  thereof,  and  had 
executed  the  same,  but  shall  not  have  any  further 
validity  or  effect.   R.  S.  0. 1897,  c.  129,  s.  24. 

Devises  in  Trust. 


lOKdw. 
VII.  0.  56. 


f- 
♦i  I 


46.  (1)  Subject  to  the  provisions  of   The 
Devi^  in  Devolution  of  Estates  Act,  where  bv  anv  will 

truKt  may   „ •  •     ,  ,.  „  •^     ""J      »iiii 

rais^^mon.  coming  mto  Operation  after  the  18th  day  of  Sep- 
ormorj*  tcmbcr,  1865,  a  testator  charges  his  land,  or  any 
ffi/     specific  part  thereof,  with  the  payment  of  his 
sun*^'*''   ^®^*^  ®^  ^^^  *^®  payment  of  any  legacy  ^^  other 
h}^f  specific  sum  of  money,  and  devises  the  l^^nd  so 
SiJ"   ^^^^^^^  *®  a  trustee  for  the  whole  of  his  estate 
2-"%v^*c  ^^  i^*erest  therein,  and  does  not  make  any  ex- 
85.V  14. "press  provision  for  the  raising  of  such  debt, 
legacy  or  sum  of  money  out  of  such  land,  the 
devisee  in  trust,  notwithstariding  any  trusts  actu- 
ally declared  by  the  testator,  may  raise  such 
debt,  legacy  or  money  by  a  sale  and  absolute  dis- 
position, by  public  auction  or  private  contract,  of 
such  land  or  any  part  thereof,  or  by  a  mortgage 
of  the  same,  or  partly  by  one  mode  and  partly 
by  the  other,  and  in  any  mortgage  so  executed 
may  agree  to  such  rate  of  interest  and  such  per- 
iod of  repayment  as  he  may  thing  proper.    R.  S 
O.  1897,  c.  129,  s.  16.    Amended. 

KnV  <^2)  '^^^  powers  conferred  by  this  section 
TxtenXd  ^^^^'  ^^^^^^  *o  every  person  in  whom  the  land  de- 
l!rv'i::  ^'^^^^  is  ^^^  the  time  being  vested  by  survivor- 
TmVAct  sh^P'  descent  or  devise,  and  to  any  person  ap- 
i.''w."P'^/°*ed  ^^^^^  a°y  power  in  the  will  or  bv  the 
High  Court  to  succeed  to  the  trusteeship  vested 
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R.  S.  O.  1897,  c.  129, 


in  such  devisee  in  trust. 
s.  17.   Amended. 

(3)  If  a  testator  who  creates  such  a  charge  Executor 
does  not  devise  the  land  so  charged  in  such  terms  ^y^^^°^ 
that  his  whole  estate  and  interest  therein  become  n>"n«y. 

where 

vested  in  a  trustee,  the  executor  for  the  time  **•««  u  no 
being  named  in  the  will,  if  any,  shall  have  the  like  J,^^'**;^^^ 
power  of  raising  money  as  is  hereinbefore  con-  22-23  v.  c. 
f  erred  upon  the  devisee  in  trust ;  and  such  power 
shall  from  time  to  time  devolve  upon  and  become 
vested  in  the  person  in  whom  the  executorship  is 
for  the  time  being  vested. 

(4)  Any  sale  or  mortgage  under  this  section 
shall  operate  only  on  the  estate  and  interest  of 
the  testator.  R.  S.  O.  1897,  c.  129,  s.  18. 
Amended. 

(5)  Purchasers  or  mortgagees  shall  not  be  Purchasers 
bound  to  inquire  whether  the  powers  conferred  bound°to 
by  this  section,  or  any  of  them,  have  been  duly  tll'l"x'rc1^ 
and  correctly  exercised  by  the  person  acting  inimp°Act!' 
virtue  thereof.  R.  S.  O.  1897,  c.  129,  s.  Id.^fHC 
Amended. 

(6)  This  section  shall  not  extend  to  a  devise 
to  any  person  in  fee  or  in  tail,  or  for  the  testa- 
tor's whole  estate  and  interest  charged  with  debts 
or  legacies,  or  affect  the  power  of  any  such  de- 
visee to  sell  or  mortgage.  R.  S.  O.  1897,  c.  129, 
s.  20.    Amended. 

47.  Every  personal  representative,  as  re- 
spects the  additional  powers  vested  in  him  by 
this  Act,  and  any  money  or  assets  by  him  received 
in  consequence  of  the  exercise  of  such  powers, 
shall  be  subject  to  all  the  liabilities,  and  com- 
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pellable  to  discharge  all  the  duties  which,  as  re- 
spects the  acts  to  be  done  by  him  under  such 
powers,  would  have  been  imposed  upon  a  person 
appointed  by  the  testator,  or  would  have  been 
imposed  by  law  upon  any  person  appointed  by 
law,  or  by  any  Court  of  competent  jurisdiction 
to  execute  such  power.  R.  S.  O.  1897,  c.  129, 
s.  25.   Amended. 

Power*  48.  Where  there  are  several  personal  repre- 

gi  ven  by  .     .  .  •  _      , 

tbisActtoSentatives,  and  one  or  more  of  them  die,  the 
..r^to    powers  conferred  upon  them  by  this  Act  shall 

vest  in  the  survivor  or  survivors.    R.  S.  0. 1897, 

c.  129,  s.  26. 


survive. 
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2  GEORGE  v.,  CAP.  28. 

AN  ACT  RESPECTING  SOLICITORS. 

solicitor's  costs. 

34.  (1)  No  action  shall  be  brought  for  the  solicitor, 
business  done  by  a  Solicitor  as  such,  until  one  their  bliT 
month  after  a  bill  thereoi,  subscribed  with  thebSfore"" 
proper  hand  of  such  Solicitor,  his  executor,  ad- art?JS'for 
ministrator  or  assignee,  or,  in  the  case  of  a  part- 
nership, by  one  of  the  partners,  either  with  his 
own  name,  or  with  the  name  of  such  partner- 
ship, has  been  delivered  to  the  person  to  be 
charged  therewith,  or  sent  by  the  post  to,  or  left 
for  him  at  his  counting-house,  ofl&ce  of  business, 
dwelling-house,  or  last  known  place  of  abode,  or 
has  been  enclosed  in  or  accompanied  by  a  letter 
subscribed  in  like  manner,  referring  to  such  bill. 
R.  S.  O.  1897,  c.  174,  s.  34. 

(2)  In  proving  a  compliance  with  this  ActNotneces- 
it  shall  not  be  necessary  in  the  first  instance  to  tnt '" 
prove  the  contents  of  the  bill  delivered,  sent  or  l^ti^Jj'Si"' 
left,  but  it  shall  be  suflScient  to  prove  that  a  bill  p^v^  con- 
of  fees,  charges  or  disbursements  subscribed  asj^U'de- 
required  by  sub-section  1,  or  enclosed  in  or  ac-'*''*"^' 
companied  by  such  letter,  was  so  delivered,  sent 
or  left ;  but  the  other  party  may  shew  that  the  bill 
so  delivered,  sent  or  left,  was  not  such  a  bill  as 
constituted  a  compliance  with  this  Act.  R.  S.  O. 
1897,  c.  174,  s.  43. 

35.  Where  the  retainer  of  the  solicitor  is  not  order  for 
disputed  and  there  are  no  special  circumstances,  on^'pra" 
an  order  may  be  obtained  on  precipe  from  the'^"^" 
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proper  oflBcer  in  the  county  in  which  the  solicit* >!• 
resides : — 

(a)  By  the  client,  for  the  delivery  and  taxa- 
tion of  the  solicitor's  bill; 

(6)  By  the  client,  for  the  taxation  of  a  bill 
already  delivered,  within  one  month 
from  its  delivery; 

(c)  By  the  solicitor,  for  the  taxation  of  a  bill 
already  delivered,  at  any  time  after  the 
expiration  of  one  month  from  its  deliv- 
ery, provided  no  order  for  its  taxation 
has  been  previously  made.  New.  (See 
Con.  Rule  1184.) 

36.  (1)  No  such  reference  shall  be  directed 
upon  an  application  made  by  the  party  charge- 
able with  such  bill  after  a  verdict  or  judgment 
has  been  obtained,  or  after  twelve  months  from 
the  time  such  bill  was  delivered,  sent  or  left  as 
aforesaid,  except  under  special  circumstances,  to 
be  proved  to  the  satisfaction  of  the  Court  or 
Judge  to  whom  the  application  for  the  refer- 
ence is  made.  R.  S.  0. 1897,  c.  174,  s.  37. 

(2)  Where  the  reference  is  made  under  sub- 
section 1,  the  Court  or  Judge,  in  making  the 
same,  may  give  any  special  directions  relative  to 
the  costs  of  the  reference.  R.  S.  O.  1897,  c.  174, 
s.  41. 


neither  37.  In  case  either  party  to  a  refer  nee,  hav- 
does  not  ing  due  notice,  refuses  or  neglects  to  attend  the 
officer  may  taxation,  the  officer  to  whom  the  reference  is 

tax  bill  ,  ,,■..,-, 

ex  parte,    madc  may  tax  the  bill  ex  parte.    R.  S.  O.  1897, 
c.  174,  s.  38. 
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88. — (1)  When  a  client  or  other  person  ob-Driiy«iy 
tains  an  order  for  the  delivery  and  taxation  of  a»»^!iL5r' 
Solicitor's  bill  of  fees,  charges   and   disburse- tfol!!*** 
ments,  or  a  copy  thereof,  the  bill  shall  be  de- 
livered within  fourteen  days  from  the  service  of 
the  order : 

(o)  The  bill  delivered  shall  stand  referred 
to  the  proper  officer  for  taxation,  and  on 
the  reference  the  Solicitor  shall  give 
credit  for,  and  an  account  shall  be  taken 
of  all  sums  of  money  by  him  received 
from  or  on  account  of  the  'ilient,  and  the 
Solicitor  shall  refund  what,  if  anything, 
he  may  on  such  taxation  appear  to  have 
been  overpaid ; 

(6)  The  costs  of  the  reference  shall,  unless 
otherwise  directed,  be  in  the  discretion 
of  the  officer,  subject  to  appeal,  and  shall 
be  taxed  by  him  when  and  as  allowed ; 

(  )  The  Solicitor  shall  not  commence  or  pro- 
secute any  action  in  respect  to  the  mat- 
ters referred  pending  the  reference  with- 
out leave  of  the  Court  or  a  Judge ; 

(d)  The  amount  certified  to  be  due  shall  be 
paid  forthwith  after  confirmation  of  the 
certificate  by  filing,  as  in  the  case  of  a 
Master's  report,  by  the  party  liable  to 
pay  the  same ; 

(e)  Upon  payment  by  the  client  or  other 
person  of  what  if  anything  may  appear 
to  be  due  to  the  Solicitor,  or  if  nothing 
is  found  to  be  due  to  the  Solicitor  the 
Solicitor,  if  required,  shall  deliver  to  the 
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client  or  other  person,  or  aa  he  may 
direct,  all  deeds,  books,  papers  and  writ- 
ings in  the  said  Solicitor's  possession, 
custody  or  power,  belonging  to  the 
client ; 
(/)  The  order  shall  be  read  as  if  it  contained 
the  above  particulars,  and  shall  not  set 
forth  the  same,  but  may  contain  any  var- 
iation therefrom  and  any  other  direc- 
tions which  the  Court  or  Judge  shall  see 
fit  to  make.    New.    (Con.  Rule  1185.) 

(2)  An  order  for  reference  of  a  Solicitor's 
bill  for  taxation  shall  be  presimied  to  contain 
the  clauses  o  to  6  of  sub-section  1,  whether  ob- 
tained on  praecipe  or  otherwise,  and  by  the  Soli- 
citor, client  or  other  person  liable  to  pay  the  bill. 
New.   (Con.  Rule  1186.) 

(3)  The  reference  for  taxation  shall,  unless 
otherwise  ordered,  be  to  the  proper  taxing  officer 

otticer.     for  the  county  in  which  the  Solicitor  resides. 
New.  (See  Con.  Rule  1187.) 

Judgera»y      39.  A  Judgc  of  the  High  Court  or  of  a  Couuty 

MtionsforOr  District  Court,  on  proof  to  his  satisfaction 

irt'h«*'"''that  there  is  probable  cause  for  believing  that 

dll^^ture  the  party  chargeable  is  about  to  depart  fiom 

o^urio    Ontario,  may  authorize  a  Solicitor  to  commence 

hendld.    an  action  for  the  recovery  of  his  fees,  charges  or 

disbursements    against    the    party    chargeable 

therewith,  although  one  month  has  not  expired 

since  the  delivery  of  a  bill.    R.  S.  0. 1897,  c.  174, 

s.44. 

Where  •         40. — (1)  Where  any  person  not  being  charge- 
b^m  the  able  as  the  principal  party  is  liable  to  pay  or  has 
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paid  any  bill  either  to  the  Solicitor,  his  assignee, 
or  personal  representative,  or  to  the  principal 
party  entitled  thereto,  the  person  so  liable  to  pay 
or  paying,  his  assignee  or  personal  representa- 
tive, may  apply  to  the  court  or  a  judge  for  an 
order  referring  to  taxation  as  the  party  charge- 
able therewith  might  himself  have  done,  and  the 
same  proceedings  shall  be  had  thereupon,  as  if 
the  application  had  been  made  by  the  partv  so 
chargeable.    R.  S.  0. 1897,  c.  174,  s.  45. 

(2)  If  such  application  is  made  where  under 
the  provisions  hereinbefore  contained,  a  refer- 
ence is  not  authorized  to  be  made  except  under 
special  circumstances,  the  Court  or  Judge  to 
whom  the  application  is  made  may  take  into  con- 
sideration any  additional  special  circumstances 
applicable  to  the  person  making  it,  although  such 
circumstances  might  not  be  applicable  to  the 
party  chargeable  with  the  bill,  if  he  was  the  party 
making  the  application.  R.  S.  O.  1897,  c.  174, 
s.  46. 

(3)  For  the  purpose  of  such  reference  the  .;„,„»„, 
Court  or  Judge   may  order   the  Solicitor,  his  ^^jf^f the"' 
assignee  or   representative,  to    deliver   to    the  f ^^lip^^y/*' 
party  making  the  application  a  copy  of  the  bill  '•"  ^'^^ 
upon  payment  of  the  costs  of  the  copy.    R.  S.  O. 

1897,  c.  174,  s.  47. 

(4)  When  a  person  other  than  the  client  ap- Taxation 
plies  for  taxation  of  a  bill  delivered  or  for  thcof  &* 
delivery  of  a  copy  thereof  for  the  purpose  of  p*"°" 
taxation,  and  it  appears  that,  by  reason  of  the 
♦'onduet  of  the  client,  the  applicant  is  precluded 

from  taxing  the  same,  but  is  nevertheless  entitled 
to  an  account  from  the  client,  it  shall  not  be 
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necessary  for  the  applicant  to  bring  an  actior 
for  an  account,  but  the  Court  or  a  Judge  may, 
in  a  summary  manner,  refer  a  bill  already  de- 
livered or  order  delivery  of  a  copy  of  the  bill, 
and  refer  the  same  for  taxation,  as  between  the 
applicant  and  the  client,  and  may  add  such 
parties  not  already  notified  as  may  be  necessary. 
(5)  The  provisions  of  s-'ction  38,  so  far  as 
they  are  applicable,  shall  .^)ply  to  such  taxa- 
tion.   New.    (See  Con.  Rule  1188.) 

41.  No  bill  previously  taxed  shall  be  again 
referred,  unless  under  the  special  circumstances 
of  the  case  the  Court  or  Judge  to  whom  the  ap- 
plication is  made  thinks  fit  to  direct  a  re-taxa- 
tion thereof.    B.  S.  0. 1897,  c.  174,  s.  48. 

42.  Tl  payment  of  any  bill  shall  not  pre- 
clude the  Court  or  Judge  to  whom  the  applica- 
tion is  made  from  referring  it  for  taxation  upon 
such  terms  and  subject  to  Mch  directions  as  to 
the  Court  or  Judge  may  seem  just,  if  the  appli- 
cation is  made  within  twelve  months  after  pay- 
ment, and  if  the  special  circmnstances  of  the  case 
in  the  opinion  of  the  Court  or  Judge  appear  to 
require  the  taxation.    R.  S.  0. 1897,  c.  174,  s.  49. 

A  uxinK        43.  Where  a  bill  is  referred  for  taxation,  the 
l^^JJ^theOflBcer  to  whom  the  reference  is  made  may  re- 
quest the  proper  officer  of  any  other  Court  to 
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the  officer,  so  requested,  shall  thereupon  tax  the 
same,  and  shall  have  the  same  powers,  and  may 
receive  the  same  fees  in  respect  thereof,  as  u]:i(»n 
a  reference  to  him  by  the  Court  of  which  he  is 
an  officer,  and  he  shall  return  the  bill,  with  his 
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opiDion  thereon,  to  the  officer  who  so  requests 
him  to  tax  the  same.    R.  8.  O.  1897,  c.  174,  s.  50. 


44.  In  the  absence  of  any  general  rule  and  soHkiii.«tc., 
far  as  any  such  general  rules  do  not  apply,  the  uith'.'to 
taxing  officer  in  taxing  a  bill  for  preparing  andlTd^ 
executing  any  instrument,  shall  consider  not  the .',"  Sl^Juin*" 
length  but  the  skill  and  labour  employed  and**"^' 
resiwnsibility    incurred     in    the    preparation 
thereof.   R.  S.  0. 1897,  c.  174,  s.  55. 

46.  Every  application  to  refer  a  bill  for  tax- How  .p. 
ation,  or  for  the  delivery  of  a  bill,  or  for  theiw^w""* 
delivering  up  of  deeds,  documents  and  papers,  tJJKI 
shall  be  made  In  the  matter  of  {the  Solicitor) ; 
and  upon  the  taxation  of  any  such  bill,  the  cer- 
tificate of  the  officer  by  whom  the  bill  is  taxed, 
unless  set  aside  or  varied,  shall  be  final  and  con- 
clusive as  to  the  amount  thereof,  and  payment 
of  the  amount  certified  to  be  due  and  directed 
to  be  paid  may  be  enforced  according  to  the 
practice  of  the  Court  in  which  ihe  reference  was 
made.    R.  S.  0. 1897,  c.  174,  s.  51. 


(Mititled . 
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JUDGES  MAY  MAKE  RULES. 


46.  The  Judges  of  the  Supreme  Court  may,  Judge,  of 
from  time  to  time  in  accordance  with  the  provi-  ctoSn^ 
sions    of  The  Judicature  Act,  make   General  TOie8%to. 
Rules  or  Regulations  other  than  rules  relating  c.oi. 
to  the  admission  and  enrolment  of  Solicitors,  for 
carrying  out  the  provisions  of  this  Act.  R.  S.  O. 
1897,  c.  174,  s.  52  (1).    Amended. 


remun- 


47,  Such  Rules  may  include  Rules  rcspcc^- ^/J^^p'^ 
ing  business  by  Solicitors  connected  with  sales,  i^*'""Act 
purchases,  leases,  mortgages,   settlements  and**-^!',^^- 
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Int«»rprf*- 
tation. 

"Client." 


other  matters  of  conve.yancing,  and  may,  as  re- 
gards the  mode  of  remuneration,  prescribe  that 
it  shall  be  according  to  a  scale  of  rates  of  com- 
mission or  percentage,  varying  or  not  in  differ- 
ent classes  of  business ;  or  by  a  gross  sum ;  or  by 
a  fixed  sum  for  each  document  prepared  or  per- 
used, without  regard  to  length;  or  in  any  other 
mode,  or  partly  in  one  mode  and  partly  in  an- 
other, or  others;  and  may,  as  regards  the  amount 
of  the  remuneration,  regulate  the  same  with  ref- 
erence to  all  or  any  of  the  following  among  other 
considerations : — 

(a)  The  position  of  the  party  for  whom  the 
Solicitor  is  concerned  in  any  business, 
that  is,  whether  as  vendor  or  as  pur- 
chaser, lessor  or  lessee,  mortgagor  or 
mortgagee,  and  the  like ; 

(6)  The  place,  district,  and  circumstances  at 
or  in  which  the  business  or  part  thereof 
is  transacted ; 

(c)  The  amount  of  the  capital  money  or  of 
the  rent  to  which  the  business  relates ; 

(d)  The  skill,  labour  and  responsibility  in- 
volved therein  on  the  part  of  the  Solici- 
tor; and 

(e)  The  number  and  importance  of  the  docu- 
ments prepared  or  perused,  without  re- 
gard to  length.    E.  S.  O.  1897,  c.  174,  s. 

52  (2),  53  (1). 

AGREEMEXTS  BETWEEX  SOLTPITORS  AND  CLIENTS. 

48.  In  this  section  and     ctions  50  to  66 : 

(a)  "  Client  "  shall  in  Ind  jicrson  who  as 
a  principal  or  on  behalf  of  another  per- 


(h) 


STATITE8. 

son  retains  or  employs  or  is  about  to 
retain  or  employ  a  Solicitor  and  a  per- 
son who  is  or  may  be  liable  to  pay  the 
bil}  oC  a  Solicitor  for  any  services,  fees, 
^ozi^,  r'liarjres  or  disbursements ; 
''Services  shall  include  fees,  costs, 
lil.urges  ail  ^  disbursements.  9  Edw.  VII. 
c.  28,  s.  2u. 
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"Ser- 
vice".' 


Agree- 
ments 
between 
8olicitors 
and  elientii 
as  to  c<>n-.- 
pensation . 


49. — (1)  Subject  to  the  provisions  of  sections 
50  to  66,  a  Solicitor  may  make  an  agreement  in 
writing  with  his  client  respecting  the  amount 
and  manner  of  payment  for  the  whole  or  a  part 
of  any  past  or  future  services  in  respect  of  busi- 
ness done  or  to  be  done  by  such  Solicitor,  either 
by  a  gross  sum  or  by  commission  or  percentage, 
or  by  salary  or  otherwise,  and  either  at  the  same 
rate  or  at  a  greater  or  less  rate  than  that  at 
which  he  would  otherwise  be  entitled  to  be  re- 
munerated. In  this  sub-section  the  expressions 
"  commission  "  and  "  percentage  "  apply  only 
to  non-contentious  business  and  to  conveyancing. 

(2)  This  section  shall  apply  to  and  include 
any  business  to  which  section  47  relates,  whether 
or  not  any  general  rule  under  section  46  is  in 
operation.    9  Edw.  VII.  c.  28,  s.  24. 


50.  Where  the  agreement  is  made  in  respect  Approval 

of  agree- 

of  business  done  or  to  be  done  in  anv  Court,  ex-  ment  by 
cept  a  Division  Court,  the  amount  payable  under  officer, 
the  agreement  shall  not  be  received  by  the  Soli-  . 
citor  until  the  agreement  has  been  examined  and 
allowed  by  a  taxing  officer  of  a  Court  having 
power  to  enforce  the  agreement.    9  Edw.  VTT. 
c.  28,  s.  25. 


Applica- 
tion of 
(ection . 


Ill 


I! 
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Opinion  of  51.  Where  it  appears  to  the  taxing  officer 
Judge  OT  that  the  agreement  is  not  fair  and  reasonable,  he 
S^i      may  require  the  opinion  of  a  Court  or  a  Judge 


Rejection 
of  agree- 
ment by 
Court  or 
Judge. 


Agree- 
ment not 
to  affect 
costs  aa 
between 


to  be  taken  thereon.   9  Edw.  VII.,  c.  28,  s.  26. 

52.  The  Court  or  Judge  may  either  reduce 
the  amount  payable  under  the  agreement  or  order 
it  to  be  cancelled  and  the  costs,  fees,  charges 
and  disbursements  in  respect  of  the  business 
done  to  be  taxed  in  the  same  manner  as  if  the 
agreement  had  not  been  made.  9  Edw.  VII.,  c. 
28,  s.  27. 

53.  Such  an  agreement  shall  not  affect  the 
amount,  or  any  right  or  remedy  for  the  recovery, 
of  any  costs,  recoverable  from  the  client  by  any 

l^y*'"'  other  person,  or  payable  to  the  client  by  any 
other  person,  and  any  such  other  person  may 
require  any  costs  payable  or  recoverable  by  him 
to  or  from  the  client  to  be  taxed  in  the  ordinary 
manner,  unless  such  person  has  otherwise 
agreed;  but  the  client  who  has  entered  into  the 
agreement  shall  not  be  entitled  to  recover  from 
any  other  person  under  any  order  for  the  pay- 
ment of  any  costs  which  are  the  subject  of  the 
agreement,  more  than  the  amount  payable  by 
the  client  to  his  own  Solicitor  under  the  agree- 
ment.  9  Edw.  VII.,  c.  28,  s.  28. 

Claim,  for  54.  Such  au  agreement  shall  exclude  any  f  ur- 
remun-  ther  claim  of  the  Solicitor  beyond  the  terms  of 
excluded,  the  agreement  in  respect  of  services  in  relation 
to  the  conduct  and  completion  of  the  business 
in  respect  of  which  it  is  made,  except  such  as 
are  expressly  excepted  by  the  agreement.  9  Edw. 
VII.,  c.  28,  s.  29. 
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55.  A  provision  in  any  such  agreement  that  Agree- 
the  Solicitor  shall  not  be  liable  for  negligence  reiieyiug 

■oUcitor 

or  that  he  shall  be  relieved  from  any  respon  'romiw- 

■L  iT  •       J  bilitjr  for 

sibility  to  w^hich  he  would  otherwise  ne  subject  nn^hgence 
as  such  Solicitor  shall  be  wholly  void.    9  Edw. 
VII.,  c.  28,  s.  30. 

56.  No  action  shall  be  brought  upon  any  such  o«termi- 

.  .  . ,      nation  of 

agreement,  but  every  question  respecting  thedis|ute8^ 
validity  or  effect  of  it  may  be  examined  and  de-  »gree- 
teimined,  and  it  may  be  enforced  or  set  aside 
without  action  on  the  application  of  any  person 
who  is  a  party  to  the  agreement  or  who  is  or  is 
alleged  to  be  liable  to  pay  or  who  is  or  claims 
to  be  entitled  to  be  paid  the  costs,  fees,  charges 
or  disbursements  in  respect  of  which  the  agree- 
ment is  made,  by  the  Court  not  being  a  Division 
Court,  in  which  the  business  or  any  part  of  it 
was  done,  or  a  Judge  thereof,  or  if  '>  business 
was  not  done  in  any  Court  by  the  High  Court 
Division  or  a  Judge  thereof.  9  Edw.  VII.,  c.  28, 
s.  31. 

57.  Upon  any  such  application  if  it  shall  ap-  Enforce- 
pear  to  the  Court  or  Judge  that  the  agreement  ^^,^°^ 


is  in  all  respects  fair  and  reasonable  between 
the  parties,  it  may  be  enforced  by  such  Court 
or  Judge  by  order  in  such  manner  and  subject 
to  such  conditions  as  to  the  costs  of  the  applica- 
tion as  such  Court  or  Judge  may  think  fit,  but 
if  the  terms  of  the  agreement  shall  not  be  deemed 
by  the  Court  or  Judge  to  be  fair  and  reason- 
able, the  agreement  may  be  declared  void,  and 
the  Court  or  Judge  may  order  it  to  be  delivered 
up  to  be  cancelled  and  may  direct  the  costs,  fees. 


men.. 
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charges  and  disbursements  irred  or  charge- 
able in  respect  of  the  matt  s  included  therein 
to  be  taxed  in  the  ordinary  manner.  9  Edw. 
VII.,  c.  28,  s.  32. 

ord«r  of         58.  Where  the  amount  agreed  for  under  an v 

Court  for  ,  ,    ,  ,  •  -,    -,  1     ,      ,* 

reopening  such  agreement  has  been  paid  by  or  on  behalt 
ment  of  the  clicut  Or  by  any  person  chargeable  with 
or  entitled  to  pay  the  same,  the  High  Court 
Division  or  a  Judge  thereof  may  upon  the  appli- 
cation of  the  person  who  has  paid  such  amount 
within  twelve  months  after  the  payment  thereof, 
if  it  appears  to  such  Court  or  Judge  that  the 
special  circumstances  of  the  case  require  the 
agreement  to  be  re-opened,  re-open  the  same  and 
order  the  costs,  fees,  charges  and  disbursements 
to  be  taxed  and  may  also  order  the  whole  or  any 
part  of  the  amount  received  by  the  Solicitor  to 
be  repaid  by  him  on  such  terms  and  conditions 
as  to  the  Court  or  Judge  may  seem  just.  9  Edw. 
VII.,  c.  28,  s.  33. 

Agree-  59.  Whcrc  any  such  agreement  is  made  by 

mtd^by   the  client  in  the  capacity  of  guardian  or  of  trus- 

chent  who^gg  under  a  deed  or  will  or  of  committee  of  any 

t^*toe*or  person  whose  estate  or  property  will  be  charge- 

mutee,  to  ^blc  with  thc  amount  or  any  part  of  the  amount 

^ov*^  by  payable  under   the   agreement,  the   agreement 

taxing  offi-gjj^j J  jjgfQre  payment  be  laid  before  the  Senior 

Taxing  Officer  at  Toronto,  who  shall  examine  it 

and  may  disallow  any  part  of  it  or  may  require 

the  direction  of  the  Court  or  a  Judge  to  be  made 

thereon.    9  Edw.  VII.,  c.  28,  s.  34. 


Client  pay. 
ing  with- 
out 


60.  If  the  client  pays  the  whole  or  any  part 
of  such  amount  without  the  previous  allowance 
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of  such  officer  or  the  direction  of  the  Court  or  approval 

,  to  be  liable 

a  Judge,  he  shall  be  liable  to  account  to  the  per-toe.tate. 
son  whose  estate  or  property  is  charged  with  the 
amount  paid  or  any  part  of  it  for  the  amount  so 
charged,  and  the  Solicitor  who  accepts  such  pay- 
ment may  be  ordered  by  the  Court  or  Judge  to 
refund  the  amount  recei  ed  by  him.  9  Edw. 
VII.,  c.  28,  s.  35. 

,      ,,        .        Solicitors 

61.  Nothing  in  sections  49  to  66  shall  give  not  toipur- 
validity  to  a  purchase  by  a  Solicitor  of  the  in- interegnn 
terest  or  any  part  of  the  interest  of  his  client  in  or  to  make 
any  action  or  other  contentious  proceeding  to  be  dependent 
brought  or   maintained  or   give  validity  to  an.uccess. 
agreement  by  which  a  Solicitor  retained  or  em- 
ployed to   prosecute  any  action  or  proceeding 
stipulates  for  payment  only  in  the  event  of  suc- 
cess in  such  action  or  proceeding  or  where  the 
amount  to  be  paid  to  him  is  a  percentage  of  the 
amount  or  value  of  the  property  recovered  or 
preserved    or  otherwise  determinable    by  such 
amount  or  value  or  dependent  upon  the  result 

of  the  action  or  proceeding.    9  Edw.  VII.,  c.  28, 
s.  36. 

62.  A  Solicitor  may  accept  from  bis  client  s^uruy 
and  a  client  may  give  to  his  Solicitor  security  pven^to 
for  the  amount  to  become  due  to  the  Solicitor  for  for  ^.u. 
business  to  be  transacted  by  him  and  for  interest 
thereon,  but  so  that  the  interest  is  not  to  com- 
mence until  the  amount  due  is  ascertained  by 
agreement  or  by  taxation.    9  Edw.  VII.,  c.  28, 

s.  37. 

63.  A  Solicitor  may  charge   interest  at   thej^,*^/^."" 
rate  of  five  per  centum  per  annum  on  his  dis-^X**'"** 
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Where 
solicitor 


bursements  and  costs,  whether  by  scale  or  other- 
wise, from  the  expiration  of  one  month  from  de- 
mand from  the  client,  and  where  the  same  are 
payable  by  an  infant  or  out  of  a  fund  presently 
available  the  demand  may  be  made  on  the  parent 
or  guardian  or  the  trustee  or  other  person  liable. 
9  Edw.  VII.,  c.  28,  s.  38. 

64.  Where  a  Solicitor  has  made  such  an 
^£^  agreement  and  anything  has  been  done  by  him 
incpabie  uuder  it  and  before  the  agreement  has  been  com- 
•ft^  "*  pletely  performed  by  him,  such  Solicitor  dies  or 
meat.  bccomes  incapable  to  act,  an  application  may  be 
made  to  any  Court  which  would  have  jurisdic- 
tion to  examine  and  enforce  the  agreement  by 
any  person  who  is  a  party  thereto,  and  such 
Court  may  thereupon  enforce  or  set  aside  the 
agreement  so  far  as  the  same  may  have  been 
acted  upon  as  if  such  death  or  incapacity  had 
not  happened,  and  if  it  deems  the  agreement  to 
be  in  all  respects  fair  and  reasonable  may  order 
the  amount  in  respect  of  the  past  performance 
of  it  to  be  ascertained  by  taxation ;  and  the  tax- 
ing officer,  in  ascertaining  such  amoimt,  shall 
have  regard,  so  far  as  may  be,  to  the  terms  of 
the  agreement,  and  payment  of  the  amount 
found  to  be  due  may  be  ordered  in  the  same 
manner  as  if  the  agreement  had  been  completely 
performed  by  the  Solicitor.  9  Edw.  VII.,  c.  28, 
s.  39. 


ohaniring        66.  If  after  any  such  agreement  has  been 

Xr  mak.made  the  client  shall  change  his  Solicitor  bvifore 

ment.      the  couclusion    of  the    business   to  which    the 

agreement  relates,  which  he  shall  be  at  liberty 
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to  do  notwithstanding  the  agreement,  the  Soli- 
citor party  to  the  agreement  shall  be  deemed  to 
have  become  incapable  to  act  under  it  within  the 
meaning  of  the  next  preceding  section,  and  upon 
any  order  being  made  for  taxation  of  the  amount 
due  him  in  respect  to  the  past  performance  of 
t^G  agreement,  the  Court  shall  direct  the  taxing 
officer  to  have  regard  to  the  circumstances  under 
which  such  change  of  Solicitor  took  pjace,  and 
upon  the  taxation  the  Solicitor  shall  not  be 
deemed  to  be  entitled  to  the  full  amount  of  the 
remuneration  agreed  to  be  paid  to  him,  unless 
it  shall  appear  that  there  has  been  no  default, 
negligence,  improper  delay  or  other  conduct  on 
his  part  affording  reasonable  ground  to  the 
client  for  such  change  of  Solicitor.  9  Edw.  VII., 
c.  28,  s.  40. 

66.  Except  as  .otherwise  provided  in  sections  Biiuunder 
49  to  65,  a  bill  of  a  Solicitor  for  the  amount  dueJJS^not 
under  any  such  agreement  shall  not  be  subject  to  taxa- 
to  any  taxation  or  to  any  provision  of  law  re- 
specting the  signing  and  delivery  of  a  bill  of  a 
Solicitor.    9  Edw.  VIT.,  c.  28,  s.  41. 


■  I 

'■•I 


SOLICITORS  AS  MORTGAGEES,  TRUSTEES,  ETC. 

67.  In  sections  68  to  70  the  expression  **mort-  Definition 
gage  "  includes  any  charge  on  any  property  forga^"' 
securing  money  or  money's  worth.  Neiv. 

68. — (1)  Any  Solicitor  to  whom,  either  alone  ch.rge*. 

.     .     ,,..-.  n  J.  •     etc.,  where 

or  jointly  with  any  other  person,  a  mortgage  is  mortgage 
made,  or  the  firm  of  which  such  Solicitor  is  a  ^X  * 
member,  shall  be  entitled  to  receive  for  all  busi- '"""*"'' 
ness  transacted  and  acts  done  by  such  Solicitor 
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or  firm  in  negotiating  the  loan,  deducing  and 
investigating  the  title  to  the  property  and  pre- 
paring and  completing  the  mortgage,  all  such 
usual  professional  charges  and  remunerat.  jn  as 
he  or  they  would  have  been  entitled  to  receive  if 
such  mortgage  had  been  made  to  a  person  not 
a  Solicitor,  and  such  person  had  retained  and 
employed  such  Solicitor  or  firm  to  transact  such 
business  and  do  such  acts ;  and  such  charges  and 

Jn»^gAct^  remuneration  shall  accordingly  be  recoverable 

c.  26.       from  the  mortgagor. 

Appuo..         (2)  This  section  applies  only  to  mortgages 
!^?ion.    made  after  the  commencement  of  this  Act.  New. 


m 


Rijhtof         69. — (1)  Any  Solicitor  to  or  in  whom,  either 
with  whom  alone  or  jointly  with  any  other  person,  any  mort- 
u**madetogage  is  made  or  is  vested  by  transfer  or  trans- 
co«t«?etc.  mission,  or  the  firm  of  which  such  Solicitor  is  a 
member,  shall  be  entitled  to  receive  and  recover 
from  the  person  on  whose  behalf  the  same  is  done 
or  to  charge  against  the  security  for  all  business 
transacted  and  acts  done  by  such  Solicitor  or 
firm  subsequent  and  in  relation  to  such  mortgage 
or  to  the  security  thereby  created  or  the  pro- 
perty therein  comprised,  all  such  usual  profes- 
sional charges  and  remuneration  as  he  or  they 
would  have  been  entitled  to  receive  if  such  mort- 
gage had  been  made  to  and  had  remained  vested 
in  a  person  not  a  Solicitor,  and  such  person  had 
Imp.  Aet,  retained  and  employed  such  Solicitor  or  firm  to 
25.     ■  '^  transact  such  business  and  do  such  acts,  and  ac- 
cordingly no  such  mortgage  shall  be  redeemed 
except  upon  payment  of  such  charges  and  re- 
muneration. 
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(2)  This  section  applies  to  mortgages  made  Ap,.iioa. 
and  business  transacted  and  acts  done  either  be-lj^ti,'! 
fore  or  after   the  commencement  of   this  Act. 

Neu\ 

70.  A  Solicitor  who  is  a  director  of  a  trust  solicitor 
company  or  of  any  other  company,  or  the  film  r/^t'^,^' 
of  which  such  Solicitor  is  a  member,  shall  het"!^Z 
entitled  to  receive  for  all  business  transacted  orl'^l, 
acts  done  by  such  Solicitor  or  firm  for  such  com- 
pany in  relation  to  or  in  connection  with  any 
matter  in  which  the  company  acts  as   trustee, 
guardian,  personal  representative  or  agent,  all 
such  usual  professional  fees  and  remuneration 
as  he  or  they  would  be  entitled  to  receive  if  such  Rath  v. 
Solicitor  had  not  been  a  director  of  such  com-f^Jdcl^ 
pany,  and  such  company  had  retained  and  em-^^j^^]^^^ 
ployed  such  Solicitor  or  firm  to  transact  such^"''  *^'^- 
business  and  do  such  acts,  and  such  charges  and 
remuneration  shall  accordingly  be   recoverable 
from  such  company  and  may  be  charged  by  them 
as  a  disbursement  in  the  matter  of  such  trustee- 
ship, cruardianship,  administration  or  agency. 
New. 


RIGHT  TO  TAX  COSTS  OF  SALARIED  SOLICITOR, 

71.  Where  the  remuneration  of  a  Solicitor  collection 
or  Counsel  employed  by  a  corporation  is  wholly  wh^*to- 
or  partly  paid  by  salary,  the  corporation  em-!i?ulSLr 
ploying  such  Solicitor  or  Counsel  shall  notwith- STur^. 
standing  have  the  right  to  recover  and  collect 
lawful  costs  in  all  actions  and  proceedings  in  the 
same  manner  as  if  the  Solicitor  or  counsel  were 
not  receiving  a  salary,  where  the  costs  are  by  the 
terms  of  his  employment  payable  to  the  Solici- 
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tor  or  Counsel  as  part  of  his  remuneration  in 
addition  to  his  salary.    7  Edw.  VII.,  c.  23,  s.  13. 

SOLICITORS  AS  OFFICERS  OF  COURT. 

Act  nut  to  72.  Nothing  in  this  Act  shall  interfere  with 
pnotiMMthe  jurisdiction  over  Solicitors  as  officers  of 
iil,^"""  Court.    R.  S.  0. 1897,  c.  174,  s.  56. 


RepMl. 
R«y.  SUt 
o.  174 ;  7 
£dw.  VII. 
a  23, 1.  IS; 
9  Edw. 
VII..  a  48, 
M.  23-41; 
Con.  Role* 
1184-1188. 


REPEAL. 

73.  Chapter  174  of  the  Revised  Statutes  of 
Ontario,  1897,  section  13  of  the  Act  passed  in 
the  7th  year  of  the  reign  of  His  late  Majesty 
King  Edward  the  Seventh,  chaptered  23,  sec- 
tions 23  to  41  of  the  Act  passed  in  the  9th  year 
of  the  said  reign,  chaptered  28,  and  Rules  1184 
to  1188  of  the  Consolidated  Rules  of  Practice 
are  repealed. 
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FORMS. 

[For  list  of  forms  see  Contents  supra. J 

Power  of  Sale  Clauses:  Additions  to 


SMtlon 
MT. 


[267] 


Short  Form. 


The  following  is  a  neat  clause  sometimes  in- 
serted in  mortgages  in  this  Province  —  where 
registrars  are  paid  per  folio— and  which  has  the 
advantage  of  implicating  the  second  colmnn  of 
Schedule  B  to  the  Short  Forms  Act: 

**  PROVIDED  further  that  such  notice  of  Mode,  of 
sale  may  be  effectually  given,  either  in  the  man-  nS 
ner  aforesaid,  (or  by  leaving  the  same  with  a 
grown  up  person  on  the  said  lands  or  any  of 
them,  if  occupied,  or  by  placing  the  same  on 
some  portion  thereof  if  unoccupied)  or  by  pub- 
lishing the  same  for  four  successive  weeks  in 
some  newspaper  published  in  the  county  in 
which  the  mortgaged  premises  lie,  and  shall  be 
sufficient  whether  or  not  addressed  to  any  person 
or  persons  by  name  or  designation,  and  not- 
withstanding any  person  or  persons  to  be 
affected  thereby  may  be  unborn,  unascertained, 
or  under  disability,  and  no  purchaser  shall  be 
hound  to  inquire  into  the  legality  or  regularity 
of  any  sale  under  the  said  power,  nor  shall  any 

L.P.8.— 20 
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If 
If 

Ifl 


if. 


Strong 
non- 
inquiry 
oUuM. 


SMttoBs  irregularity  or  want  of  notice  invalidate  any 
'•''••   such  sale." 

Non-in- 

X^.  Tliis  foi'm  may  be  shortened  by  inserting  in 

the  bracket  the  words  '*  or  being  left  at  or  upon 
some  part  of  the  premises  hereby  conveyed." 

[268]  A  stronger  noiirinquiry  clause  is; 

'*  PROVIDED  ALSO  that  no  purchaser  at 
any  sale  purporting  to  be  made  in  pursuance  of 
the  aforesaid  power  shall  be  bound  or  concerned 
to  see  or  inquire  whether  any  such  default  has 
been  made  or  continues,  or  whether  any  such 
notice  has  been  given  as  aforesaid,  or  as  to  the 
necessit}^  or  expediency  of  the  stipulations  siil)- 
joct  to  which  such  sale  shall  have  been  made,  or 
othei-wise  as  to  the  propriety  of  such  sale  or 
regularity  of  its  proceedings,  or  be  affected  by 
notice  that  no  such  default  has  been  made  or 
continues,  or  notice  given  as  aforesaid,  or  that 
the  sale  is  otherwise  unnecessary,  improper  or 
irregular ;  and  notwithstanding  any  impropriety 
or  irregularity,  or  notice  thereof  to  such  pur- 
chaser the  sale  as  regards  such  purchaser  shall 
be  deemed  to  be  within  the  aforesaid  power  aud 
be  valid  accordingly." 

Remedy  of       Thcrc  may  be  added: ''  AND  the  reme<iy  (if 

mortgagor.  •'  n  • 

any)  of  the  mortgagor,  m  respect  of  auy  im- 
propriety or  irregularity  whatsoever  in  any  ^ru 
sale,  shall  be  in  damages  only." 

Condition*       r269.]     ««  PROVIDED  THAT,  in    id(iation 

and  r«-icis-  L  J 

*'""•  to  the  powers  and  discretions  provid<^-  hy  riie 
said  Short  Foi-ms  Act  (or  said  Act  r^-^peetmc 
Short  Forms  of  Mortgages)  and  stil-  in  pur- 
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I  or 
"lit 


suance  thereof,  such  sale  as  aforesaid  mav  bo  ••««•« 
subject  to  any  stipulations  as  to  title  or  evidence  — — 
or  commencement  of  title  or  otherwise  which' 
the  mortgagees  shall  deem  proper;  with  full 
power  to  buy  in,  or  rescind  or  vary  any  contract 
for  sale  and  to  resell  without  being  responsible 
for  any  loss  occasioned  thereby." 

[270.]     Insert  af'tci-  Short  Form  witli  one 
month's  default  and  one  month's  notice: 

•'PROVIDED    FURTHER    that   on    twoAiu-™.. 
months'  default  as  aforesaid,  the  said  mortga-'ithr" 
gee,  his  executors,  administrators    or    assigns  "ot-t.' 
may,  without   any  notice  whatsoever,    exercise 
the  powers  conferred  by  clause  14,  Schedule  B 
of  lOEdw.  VII.  c.  55." 

[271.]  "  PROVIDED  ALSO  that  if  the 
said  mortgagor  shall  become  insolvent  or  enter 
into  any  composition  with  Iiis  creditors,  then 
and  in  such  case  the  mortgagee's  power  of  sale 
under  or  by  virtue  of  these  presents  shall  forth- 
with and  without  the  necessity  for  any  notice  or 
demand  for  payment  whatsoever,  and  still  with 
the  benefit  of  clause  14,  Schedule  B'of  10  Edw. 
'  II.  c.  b'^.  become  exercisable. 

[272.]  -PROVIDED  ALSO,  and  it  isK.e.„„.,„ 
hereby  declared,  that  no  power  of  sale  of  the  o[  ,*:]:" 
premises  hereby  demised,  or  any  part  thereof 
shall  be  exercisable  in  respect  of,  or  applied  to 
this  security  under  or  by  virtue  of  10  Edw.  VII. 
'*.  ol.  Part  IL,  or  of  any  other  statute,  or  other- 
wise howsoever." 


I'liwer 
witliout 
notice  in 
c»Me(if  in- 
wilvcncy 
(for  inner- 
ticin  in 
building 
niortgajfe, 
etc.) 
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[273.]  **  PEOVIDED  ALWAYS,  and  it  is 
expressly  understood  and  agreed,  that  the  power 
of  sale  herein  conferred,  and  all  the  provisions 
mortga-  therein  contained  shall  be  exercisable  and  avail- 
able by  the  said  mortgagee,  his  executors,  ad- 
ministrators and  assigns." 


Reservk- 
tion  to 

mortgs 
gee. 


Stipula- 
tion for 
profit 
cost*. 


fi 


[274.]  If  one  of  the  mortgagees  is  a 
solicitor,  as  is  often  the  case  where  trust  money 
is  lent  on  mortgage,  the  following  clause  may  be 
added:— 

*'  PROVIDED  ALWAYS  and  it  is  hereby 
agreed  that  the  fact  of  the  said  mortgagee,  or  of 
any  other  person  for  the  time  being  entitled  to 
the  benefit  of  this  security  being  a  solicitor,  shall 
not  prevent  him  from  advising  and  transacting 
business  in  relation  hereto  or  to  the  premises 
hereby  conveyed,  and  from  being  entitled  to 
charge  the  said  mortgagor,  his  heirs,  executors, 
administrators  and  assigns,  for  such  services  the 
usual  and  accustomed  costs  and  charges  as  be- 
tween solicitor  and  client,  and  that  until  pay- 
ment all  moneys,  which  shall  become  due  in  re- 
spect of  such  services  as  aforesaid,  with  interest 
thereon  as  from  the  time  w' -^n  the  same  shall 
respectively  have  become  due,  shall  be  a  charge 
upon  the  premises  in  like  manner  as  the  said 
principal  and  interest  hereby  secured."  (B3i;he- 
wood  &  Jai-man  (1886),  Vol.  III.,  p.  1001.) 

^ZZt         [274a.]    AND  THE  SAID  MORTGAGOR 
"nserof   covenants  with  the  said  mortgagee  that  he,  the 
mortagee.  ggj^  mortgagor,  his  heirs,  executors,  or  admin- 
istrators will,  on  demand,  reimburse  the  said 
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mortgagee,  his  executors,  administrators  or  as-  -«u«u 
signs,  all  expenses  under  the  powers,  or  any  of  '^^"^ 
the  powers  herein  contained,  together  with  in- 
terest at  the  rate  aforesaid  on  all  moneys  so 
expended,  and  that  such  expenses,  together  with 
said  interest,  shall  constitute  a  charge  on  the  pre- 
mises hereby  conveyed,  such  charge  to  be  en- 
forceable by  the  same  means  and  in  the  same 
manner,  as  in  the  case  of  the  principal  and  in- 
terest hereby  secured. 

[274b.]    PROVIDED,  that  the  said  mortga-  Mon^ 
gee,  on  demand  of  pajTnent  for  months,  h^/d!^ 

may  on  notice  enter  on  and  lease  or  sell 

the  said  lands;  and  it  is  hereby  agreed  and  de- 
clared that  this  power  of   sale  shall   have  the 
meaning  ascribed  to  it   by  clause  fourteen   in 
Schedule  B  to  the  Act  respecting  Short  Forms 
ox  Mortgages.    [Where  the  mortgage  is  by  sub- 
derrnse  add;  And  it  is  hereby  also  declared  thatA,.,.. 
after  any  sale  made  under  the  aforesaid  power,  {r^J^^^' 
the  said  mortgagor,  his  executors,  administra- Kt 
tors  and  assigns  shall  stand  possessed  of  the  """'*"'*'• 
premises  sold  for  the  last  day  of  the  term 
granted  by  the  hereinbefore  recited  indenture  of 
le^ase,  m  trust  for  the  purchaser,  his  executors, 
administrators  and  assigns,  and  to  be  assigned 
and  disposed  of  as  he  or  they  may  direct.] 

[275.]    Notice  of  Sale  :  Common  Form. 

TO  (names  of  parties  entitled).  I  (or  we) 
(name  of  mortgagee  or  person  exercising),  of 
*^  0^  in  the  county  of 

hereby  give  you  notice  that        demand  payment 
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if 


11 


■«>ttoii  of  the   sum  of   (state  amount)   and  interest 
thereon  at  the  rate  of  per  centum  per  an- 
num from  the                day  of  one  thou- 
Reoitoi  of  sand  eight  hundred  and  ninety     ,  due  to 

the  said  (name  of  mortgagee),  upon  a  certain 
Indenture  of  Mortgage  executed  by  (name  of 
mortgagor)  and  wife,  to  (name  of  mortgagee), 
and  dated  the  day  of  ,  one  thousand 

eight  hundred  and  ninety       ,  and  which  mort- 
gage was  registered  in  the  registry  office  for  the 
county  of  the  day  of 

189  ,  for  securing  payment  of  (state 
amount)  and  interest  thereon,  as  therein  men- 
tioned, on  the  following  property,  namely,  all 
that  (insert  description  as  in  mortgage).  And 
take  notice,  that  unless  payment  of  the  said 
mortgage  money  and  interest,  costs  and  expenses 
be  made  within  [one  calendar  month'\  from  the 
time  of  your  being  served  herewith,  the 

said  (name  of  mortgagee)  will  proceed,  with  or 
without  any  consent  or  concurrence  on  your 
part,  and  without  any  further  notice  to  you  to 
enter  into  possession  of  the  said  premises,  and 
to  receive  and  take  the  rents  and  profits  thereof; 
and  whether  in  or  out  of  possession  of  the  same, 
to  make  any  lease  or  leases  of  the  same,  as 
the  said  (name  of  mortgagee)  shall  see  fit;  AND 
TO  SELL  AND  ABSOLUTELY  DISPOSE  of 
the  said  lands  and  premises,  either  by  auction 
or  private  sale,  or  partly  by  auction  and  partly 
by  private  sale,  as  the  said  (name  of  mortgagee) 
may  deem  proper,  either  for  cash  or  upon  such 
terms  of  credit  as  (name  of  mortgagee)  may 
think  proper,  and  to  convey  and  assure  the  same. 
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when  so  sold,  unto  the  purchaser  thereof,  as  secuon. 
shall  direct  or  appoint.  jr^are^ 

Dated  at  this       day  of  A.D.  19    . 

(Name  of  mortgagee), 

per  (7iame  and  address  of  solicitor), 

Solicitor  for  Mortgagee. 


[276.]  Notice  foe  Publication  in  Newspaper. 

MORTGAGE  SALE. 

TO  (names  of  parties  entitled),  I  (or  we) 
(name  of  mortgagee  or  person  exercising),  of 
(description  of  mortgagee)  hereby  give  you 
notice  that  demand  payment  of  the  sum 

of  (state  amount)  and  interest  thereon  at  the 
rate  of  per  centum  per  annum  from  thcReciuiof 

day  of  19    ,  due  to  (name  of'^°'^'"^^- 

mortgagee),  upon  a  certain  mortgage  by  (name 
of  mortgagor)  and  his  wife,  to  (name  of  mort- 
gagee) dated  (day  of  month),  19    ,  and  regis- 
tered in  the  registry  office  for  the  county  of 
( day  of  month ) ,  19    ,  in  book         ,  for 
as  No. 

The  lands  included  in  the  above  mortgage  are 
(insert  short  description). 

AND  TAKE  NOTICE  that  unless  pajTiient 
of  the  said  mortgage  money  and  interest  and 
costs  be  made  within  (one  month)  from  the  first 
publication  hereof  (name  of  mortgagee)  will 
proceed,  with  or  without  any  consent  or  con- 
currence on  your  part,  and  without  any  further 


812 


POWER  OF  SALE. 


■ijtuM*  notice  to  you,  to  enter  into  possession  of  the  said 
premises  (and  so  forth,  as  in  preceding  form). 


Older. 


Cons. 


Order    allowing    "  Further    Proceedings  " 
UNDER  [277.]     10  Edw.  VII.  c.  51,  ss.  27,  28. 

In  the  matter  of  a  mortgage  purporting  to 
be  made  between  (describing  the  parties  thereto 
as  in  the  mortgage),  and  bearing  date  on  the 
day  of  19    . 

(Name  of  Judge).    In  Chambers. 

Upon  application  of  the  solicitor  for  (name 
of  mortgagee) y  and  upon  hearing  read  the  affi- 
davit of  it  is  ordered  that  the  said 
(name  cf  mortgagee)  be  at  liberty  to  advertise 
for  sale-  the  lands  and  premises  included  in  the 
said  mortgage  [concurrently  with  the  period  of 
notice  of  sale  as  provided  in  the  said  mortgage] 
or  [at  the  time  of  serving,  by  advertisement, 
notice  of  sale  as  provided  in  the  said  mortgage]. 

And  it  is  further  ordered  that  the  mortgagee 
be  allowed  the  costs  of  this  application. 

Dated  at         ,  this  day  of  19 

(Signature  of  Judge) 


Indornc- 
ment  by 
penon 
serving 

notice,      day  of 


[277a.]  Indorsement  of  Service  of  Notice. 

SERVED  A  TRUE  COPY  of  this  notice  on 
personally,  at 


on  the 


19 


Or,  SERVED  A  TRUE  COPY  of  this  notice 
on  ,  by  delivering  to,  and  leaving  the  same 
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with 


,  at  his  residence,  situate  at 
;  [or  by  delivering  to,  and  leaving  the 
same  with  ,  at  his  last  residence  within 

this  Province  being  ;  or  by  posting  the 

same  up  on  the  door  of  his  last  residence  within 
this  Province,  being  ,]  on  day,  the 

day  of  19    . 

(Signed) 
(Address,  etc.) 
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19 


[277b.]         ACKXOWLEDGMEXT  OF  NoTICE. 

RECEIVED  this  day  of 

a  duplicate  of  the  within  notice'.    Or 

I  ACKNOWLEDGE  to  have  received  notice 
of  sale  by  (name  of  mortgagee),  of  the  premises 
therein  described,  and  hereby  admit  service 
thereof,  this  day  of  19 

(Signed) 


,  AdniiMion 
of  iM^rvioe. 


[278.]         Form  of  Ad^trtisemext. 

MORTGAGE  SALE. 

UNDER  and  by  virtue  of  the  powers  con- 
tamed  m  a  certain  mortgage  which  will  be  pro- 
duced at  the  time  of  sale,  theie  will  bo  offered 
for  sale  by  PUBLIC  AUCTION,  bv  (name  of 
auctioneer),  at  (name  of  pi.  icuhir  place  as  veil 
as  of  town),  on  day,  the  dav  f.f 

19    ,  at  the  hour  of  o'clock  in 

t*ie  noon,  the  following  piojjerty  (s/iort 
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■muom  description  by  lots  and  streets).    On  the  prop- 
erty are  (enumerate  improvements). 


Enumer*- 
tion  of 
iinpruve- 
menu. 


For  terms  and  conditions  of  sale  apply  to 
(Name  and  address  of  solicitor.) 
Dated  19    . 


Mode  of 
■wrioe 


[279.]    Declaration  of  Service  of  Notice. 

IN  THE  MATTER  of  a  certain  mortgage 
made  by  (name  of  mortgagor)  to  (name  of  mort- 
gagee), bearing  date  the  day  of 
19    ,  and  of  sale  proceedings  thereunder. 

I,  of  the  of  in  the 

county  of 

DO  SOLEMNLY  DECLARE  that 

1.  I  did  on  the  day  of  one 

thousand  eight  hundred  and  ,  [personally] 
serve  with  a  true  copy  of  the  Notice  of 

Exercising  Power  of  Sale  hereunto  annexed,  by 
delivering  such  copy  to,  and  leaving  the  same 
with  him  [or,  as  the  case  may  be,  with  a  grown 
up  person  residing  on  the  premises  mentioned  in 
same.] 

And  I  make  this  solemn  declaration  con- 
scientiously believing  the  same  to  be  true,  and 
by  virtue  of  the  "  Act  respecting  extra-judicial 
Oaths." 

Declared  before  me,  at  the 

of 
in  the  county  of 
this        day  of  19 

A  commissioner,  etc. 
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sso-asa. 


1. 1  DID,  on  the  day  of  19 

take  a  true  copy  of  the  annexed  Notice  of  Exer- 
cising Power  of  Sale  to  the  premises  mentioned 
in  the  same,  being  on  street;  {or,  as  the 

case  may  be)  in  the  of  ,  and  didwhew 

post  the  said  copy  in  a  conspicuous  position  on  ^'*^- 
the  door  of  thv.  building  on  the  said  premises. 


[281.] 

Declaration  of  Insertion  of  Advertisement. 

1.  I  HAVE  SEARCHED  the  fyles  of  theReciui 
(name  of  paper),  a  paper  published  in  the °* '*""*'■ 
county  of  and  find  that  the  [notice  of 

Exercising  Power  of  Sale],  or  [Advertisement 
of  Mortgage  Sale  or  Auction  Sale],  a  copy  of 
which  is  hereto  annexed,  marked  "A,"  was  duly 
inserted  in  the  issues  of  the  (name  of  paper),  of 
the  dates  following,  that  is  to  say  (give  dates). 


Ill 


^:. 


Method  of 
ffiving 


[282.] 

Declaration  of  Notifying  Interested  Persons. 

1. 1  DID,  on  the  day  of  19 

mail  [by  registered  letter],  at  the  post- notice 

office  a  true  copy  of  the  annexed  notice  of  auc- 
tion, or,  the  annexed  newspaper  advertisement, 
or,  the  annexed  poster,  to  each  of  the  following 
persons,  at  the  addresses  following  their  respec- 
tive names  (set  out  names  and  addresses). 


I 
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■jrtjjM  [283.]      Declaration  OF  Bill  Poster. 


PlMM 

where 
poeted. 


1.  I  DID,  on  the  day  of  19 
post  [or  cause  to  be  posted],  in  the  V  of  O— in 
the  C  of  B  the  of  ,  one  hundred 
(or  whatever  number)  advertising  posters,  ad- 
vertising the  property  comprised  in  the  above 
mortgage,  for  sale  by  public  auction  under  the 
powers  contained  in  the  said  mortgage. 

2.  That  such  posters  were  placed  by  me  in 
conspicuous  places  where  they  could  be  dis- 
played to  the  best  advantage. 


No  bid*. 


Bid  len 
thMi  re- 
serve bid. 


Succeuful 
sale. 


tft 


[284.]      Declaration  of  Auctioneer. 

1.  I  DID,  at  the  time  and  place  set  out  in  the 
advertisement  hereunto  annexed,  marked  "A," 
and  subject  to  conditions  of  sale  hereunto  an- 
nexed, marked  ♦*  B,"  offer  for  sale  by  public 
auction  the  lands  and  premises  described  in  the 
said  advertisement  and  the  above  mortgage. 

2.  The  result  of  such  sale  is  as  follows: 

(a)  That  there  were  no  bids  for  the  said 
property,  and  accordingly  I  was  unable 
to  sell  the  same ;  or, 

(b)  That  the  highest  sum  bid  ftr  the  said 
property  was  ,  which  was  less 
than  the  reserved  bid  fixed  by  the  ven- 
dors in  accordance  with  the  said  condi- 
tions of  sale,  and  accordingly  I  was  un- 
able to  sell  the  said  property;  or, 

(c)  Is  as  appears  from  the  signed  contract 
hereunto  annexed,  marked  **  C." 
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3.  That  the  sum  set  forth  in  the  said  contract  u^^ 
was  the  highest  sum  bid  for  the  said  land,  and  "" "" 
that  {name  of  purchaser),  whose  name  is  sub- 
scribed to  the  said  contract,  was  declared  by  me 
to  be  the  highest  bidder  for,  and  became  the  pur- 
chaser of  the  said  land,  at  the  price  of  $ 
being  the  price  in  the  said  contract  mentioned! 

4.  That  the  said  sale  was  conducted  by  me  in 
a  fair,  open  and  proper  manner,  and  according 
to  the  best  of  my  skill  and  judgment 


[285.]      Declaration  as  to  Default. 

1.  I  AM  {set  out  capacity),  and  have  a  per-c.p«,ity 
sonal  knowledge  of  the  matters  in  connection  «t 
with  this  mortgage. 

2.  That  the  instalment  of  {interest,  or  prin- 
cipal, or  whatever  it  is),  due  on  the  '  day 
of  19  ,  under  a  certain  mortgage,  made 
^y  *o  ,  bearing  date  the 

day  of  19      {and  now  held  hy  so  and  so), 

has  not  been  paid  up  to  [this  date]. 


f  ? 


[285a.] 

Agreement  by  Mortgagee  to  Postpone  Sale 
UNDER  Power. 

THIS  AGREEMENT,  made  in  duplicate  the 
day  of  A.D.19     between 

hereinafter  called  the  party  of  the  first  part. 
«Hd  ,  liereinafter  called  the  party  of  the 

second  part. 


Raciul  of 
■ale  pro- 
CMdinirt. 


3jg  POWER  OF  SALE. 

Whereas  ,  by  Indenture  of  Mortgage, 

dated  the  day  of  A.D.  19    ,  and 

registered  in  the  registry  office  for  the  county 
of  ,  on  the  day  of  A.D. 

19    ,  did  mortgage  unto  ,  the  lands  and 

premises  therein  described,  for  the  sum  of 
dollars. 

And  whereas  the  said  party  of  the  first  paii: 
is  now  owner  of  the  said  mortgage,  and  the  said 
party  of  the  second  part  is  now  owner  of  the 
equity  of  redemption  in  the  said  mortgaged 
premises. 

And  whereas  by  virtue  of  a  power  of  sale  con- 
tained in  said  mortgage  the  said  party  of  the 
first  part,  after  giving  due  notice  of  sale  under 
the  power,  has  now,  at  the  request  of  the  said 
party  of  the  second  part,  consented  to  postpone 
such  sale  for  the  period  of  ,  for  the  pur- 

pose of  enabling  him,  the  said  party  of  the 
second  part,  to  obtain  the  money  for  paying  off 
the  said  mortgage,  on  his  entering  into  the  stipu- 
lations hereinafter  contained:  NOW  THIS 
AGREEMENT  WITNESSETH  that,  in  con- 
sideration of  the  premises  and  of  the  agreement 
by  the  party  of  the  second  part  hereinafter  con- 
tained, he,  the  said  party  of  the  first  part 
Timedur.  hereby  agrees,  with  the  said  party  of  the  second 
extendS*!  part  that  he  will  not,  for  the  space  of 

from  the  date  hereof,  sell,  or  proceed  to  offer 
for  sale,  under  such  power,  the  said  mortgaged 
premises,  but  will  permit  the  said  party  of  the 
second  part  to  enjoy  the  same  during  such  period 
of  extension. 
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The  said  party  of  the  second  part,  in  con- 
sideration of  such   forbearance,  hereby  agrees 
that,  in  case  of  default  of  payment  of  the  prin- 
cipal or  interest  of  said  mortgage  at  the  expira- 
tion of  such  extended  time  of  payment,  he  will 
not  in  any  way  hinder  or  attempt  to  prevent  the 
sale  of  the  said  premises  by  the  said  mortgagee, 
under  the  power  of  sale  contained  in  said  mort- 
gage.   And  the  said  party  of  the  second  part 
hereby  further  agrees  that  such  sale  may  be 
held  without  any  further  notice  to  him,  the  said 
party  of  the  second  part,  his  heirs  or  assigns, 
hereby  waiving  any  irregularities  in  the  afore- 
mentioned notice  already  given.    And  the  saidAirr- 
party  of  the  second  part  further  agrees  that,.Tcu!: 
upon  request,  he  will  execute  a  good  and  suffi-an^i"^ 
cient  conveyance  of  the  mortgaged  premises  to*"'* 
the  said  mortgagee,  his  heirs  or  assigns,  or  to 
such  person  or  persons  as  he  or  they  may  direct- 
and  that  he  will  make  such  conveyance  without 
a  previous  sale  in  confirmation  thereof;  and  in 
the  event  of  such  sale  under  said  power,  or  in 
the  event  of  a  conveyance  in  pursuance  of  this 
agreement,  he  will  deliver  up  peaceable  posses- 
sion of  the  said  premises  to  the  purchaser  at 
such  sale,  or  to  the  grantee  under  such  convey- 
ance. 

And  the  said  party  of  the  second  part  fur- 
ther agrees  that,  during  the  period  of  extension 
hereby  allowed,  he  will  not  do  or  suffer  any  act 
to  be  done  which  may  injure  the  said  premises, 
but  will  keep  the  same  in  all  respects  in  good 
repair  and  condition. 

IN  WITNESS,  etc. 
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[285b.] 

Agreement  for  Extenhion  of  Mortoaue. 

MEMORANDUM  OF  AGREEMENT  made 
iu  duplicate  this  day  of  A.D. 

19  ,  Between  (name  and  description  of  vioi\- 
gagee)  of  the  first  part  and  (name  and  descrip- 
tion of  mortgagor)  of  the  second  part  and 
wife  of  the  said  party  of  the  second  part,  of 
the  third  part.  Whereas  the  said  party  of  the 
second  part  by  Indenture  dated  the  day 

of  19    ,  mortgaged  cei*tain  lands  and 

premises,  therein  mentioned,  to  the  said  party 
of  the  first  part  to  secure  repayment  of 
dollars  and  interest  thereon,  at  the  rate  of 
per  cent,  per  annum,  payable  at  the  times  and 
in  the  manner  therein  set  forth;  and  the  said 
party  of  the  third  part  did  join  therein  for  the 
purpose  of  barring  her  Dower. 

And  whereas  there  is  now  owing  to  the  said 
party  of  the  first  part  in  respect  of  the  said 
Indenture,  the  sum  of  Dollars.     And 

whereas  the  said  party  of  the  second  part  is 
desirous  of  extending  the  time  for  pay- 

ment of  the  said  principal  sum,  and  the  said 
party  of  the  first  part  has  consented  thereto,  on 
his  waiving  all  privileges  for  prepajTnent  con- 
tained in  the  said  mortgage  and  subject  to  con- 
ditions herein. 

NOW  IT  IS  HEREBY  AGREED  that  tlu 
following  redemption  clause  shall  be  substituted 
for  that  contained  in  said  mortgage,  which  will 
be  construed  and  read  as  follows:  Provided  the 
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said  mortK'age  to  be  void  on  payment  of 

(both  before  and  after  maturity  and  default) 
at  the  rate  of  per  cent,  per  annum,  payable 

yearly,  on  the  day  of  in 

each  and  every  year,  until  the  said  principal 
sum  shall  be  fully  paid  and  satisfied.  The  first 
of  said  instalments  of  principal  and  interest  to 
become  payable  on  the  day  of 

19    ,  and  such  interest  to  be  computed  from  the 

day  of  ,19    . 

In  all  other  respects  the  said  mortgage  shall 
continue  in  force  as  written.  The  said  party  of 
the  second  part  covenants  with  the  said  party  of 
the  first  part  that  he  will  pay  the  said  principal 
sum  and  interest  on  the  days  and  times  above 
stated,  and  in  default  of  payment  of  any  instal- 
ment of  interest,  the  same  shall  become  principal 
and  bear  interest  at  the  rate  aforesaid. 

The  said  party  of  the  first  part  consents  to 
such  extension  on  the  terms  and  conditions  above 
stated,  m  so  far  as  he  may  do  so  without  inf  ring- 
mg  on  or  in  any  way  affecting  the  interests  of 
^^rj  T  ^  ^^^  "^'^  mortgaged  premises, 
Inmself  all  his  rights  and  remedies  against  anv 

LTd  IhT  '"'"f/,^^  °^^y  have  for  payment  of 
said  debt  or  right  he  may  have  against  any  third 
person  or  persons  upon  his  original  security. 

m  WITNESS,  etc. 

I"P.8.— 21 
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POWER  OF  SALE. 

[285c.] 

Assent  of   Subsequent  Mortgagee  Indorsed 
UPON  Extension  of  First  Mortgage. 

WHEREAS  I,  (name,  etc.)  am  the  holder  of 
a  second  mortgage  upon  the  premises  herein 
described  or  referred  to,  in  consideration  of  the 
smm  of  one  dollar  to  me  paid,  and  of  the  within 
written  agreement  for  extension  I  do  hereby 
assent  to  the  same,  and  do  agree  not  to  tender 
payment  of  the  mortgage  therein  mentioned 
until  after  the  expiration  of  the  extended  time 
of  payment  agreed  upon  by  the  within  written 
extension. 

Dated  this  day  of  19    . 

[Signed] 


[286.] 


Conditions  of  Sale. 


l' 


Standing  Conditions  of  Sale  by  the  Court  (Form 
No.  43,  Appendix  to  C.  R.) 

1.  No  person  shall  advance  less  than  $10  at 
any  bidding  under  $500,  nor  less  than  $20  at 
any  bidding  over  $500,  and  no  person  shall  re- 
tract his  bidding. 

2.  The  highest  bidder  shall  be  the  purchaser ; 
and  if  any  dispute  arise  as  to  the  last  or  highest 
bidder,  the  property  shall  be  put  up  at  a  former 
bidding. 

3.  The  parties  to  the  action,  under  the  excop- 
tion  of  the  vendor,  (and  naming  any  parties, 
trustees,  agents,  or  others  in  a  fiduciary  sifnn- 
tion),  shall  be  at  liberty  to  bid. 
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every  $100  of  the  purchase  money,  to  the  vendor 

the  purchase  money  on  the  day  of  next  • 

2ltl!Pr  T""  P*^""*'  *"«  P-^haser  shall  be' 
entitled  to  the  conveyance  and  to  be  let  into  pos- 
session ;  the  purchaser  at  the  time  of  sale  to  sT„ 
an  agreement  for  the  completion  of  the  purchase 
5.  The  purchaser  shaU  have  the  conveyance 
^X^e.tutn"™  ™^  -'  '-^»  '^e 

.    dit!i?!/"^"'T''  ^*"'  *°  """"P'y  ™ith  tl'e 

and  In^fh        "*"■•  "■■  ""^  «'  *''^'»'  *«  deposit 
and  all  other  payments  made  thereon,  shall  be 

the  deficiency,  if  any,  by  such  re-sale,  tog;ther 
with  all  charges  attending  the  same   or  ocer. 

.Te-dlf^He;/^'^""^'-^^^*"''^-'^^^-'''^- 


HI 
111 


li" 


i'v. 
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The  following  conditions  are  for  a  sale  in 
^erah  ""^^  '^'"^  ^'  ^^^^^'^^  ^^  ^  «^^^  i« 
[287.] 

G-^wera/ Cowrf/^iow.  (selected  from  the  Standard 
Works  on  the  Subject). 

mw        .f"^'  ^^'P"^'^  '^^"  ^^'^^^  l•es^>ectingl^^t^!. 
iny  bidding,  the  property  shall  be  put  up  agai^'-^'' 


''I 


;it  J 
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Metion  for  Sale  at  the  last  undisputed  bidding  (or  the 
'—  auctioneer  may  determine  the  dispute)  * 


RMerve 

price. 


(2)  There  will  be  a  reserve  price,  and  the 
vendor  reserves  the  right  of  bidding  by  himself 
or  his  agent  up  to  such  reserve  price. 

2d'v°»^'Si       (^)  ^®  person  shall  advance  at  any  bidding 
bidding,    legs  than  $      ,  (or  the  sum  which  shall  be  fixed 

by  the  auctioneer  at  the  time  ot  the  sale),  and 

no  bidding  shall  be  retracted. 


Purchmaer 
toiign 
•gree- 
ment. 


(4)  The  purchaser  shall,  immediately  after 

the  sale,  pay  to  the  auctioneer  (or  to  Mr. , 

the  vendor's  solicitor)  a  deposit  of  10  per  cent, 
on  the  amount  of  the  purchase  money,  and  sign 
the  subjoined  agreement. 


Comple- 
tion  of 
arcbsM 


(5)  The  purchaser  shall,  on  or  before  the 

f^"e?n   ^^y  ^^              »  P*y  *^^  remainder  of  the  pur- 
cMhMie).  chase  money,  at  the  oflSce  of  Mr. ,  the  ven- 
dor's solicitor  [or  of  the  said  Mr. ],  No. 

Street  ;  and  the  purchase  shall  be  then 

and  there  completed,  and  if  from  any  cause 
whatever  the  purchase  shall  not  be  completed 
on  that  day,  the  purchaser  shall  pay  to  the  ven- 
dor interest  at  the  rate  of  six  per  cent,  per  an- 
num on  the  remainder  of  the  purchase  money 


♦As  to  competency  to  bid  or  to  purchase,  see  tupra.  Chapter 
VIII.  Besides  the  cases  there  cited,  may  be  noted  Wallbridge  v. 
Trust  &  I^oan  Co.  There  an  action  was  brought  to  set  aside  a 
sale  of  land  under  the  power  of  sale  in  the  mortgage  by  the  de- 
fendant Company  to  a  co-defendant  P^.  who  was  at  the  time  a 
clerk  in  the  office  of  the  Company's  solicitor,  and  a  subsequent 
sale  by  the  defendant  P.  to  another.  The  first  sale  was  in  1880,  and 
this  action  was  not  brought  till  1888.  Falconbridge,  J.,  dismissed 
the  action.  On  appeal,  held  by  the  Divisional  Court  (Gait,  C..T., 
Rose,  J.,  Dec.  20,  1880),  that  there  was  no  evidence  that  the 
Company  rould  have  obtained  a  better  price  for  the  land  than  they 
did  obtain,  and  that  the  plaintiff  had  besides  excluded  himself  by 
his  conduct  and  laches. 


u- 
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from  that  day  until  the  completion  of  the  pui--  smuou 
chase;  mmK. 

(5a)  The  purchaser  shall,  on  or  before  theOrwher» 

day  of  19      pay  the  remainder  ^^  ^  to"° 

of  the  purchase  money  over  and  above  the  sum  n.ort^age. 

of  $         at  the  office  of  Mr. ,  the  vendor's 

solicitor;  and  shall  give  a  mortgage  for  the  said 
sum  of  $  bearing  interest  at  the  rate  of 
per  cent,  per  annum,  payable  (half-yearly)  as 
follows:— [Insert  terms  of  payment].  The 
above-mentioned  mortgage  to  be  drawn  by  the 
vendor's  solicitor  [add  in  the  case  of  a  company, 
"  who  is  to  use  the  company's  special  form  "]. 

(6)  The  possession  or  receipt  of  the  rents  Poese.- 
and  profits  of  the  property  shaU  be  retained,  and '"°"'  *'"" 
all  rates,  taxes  and  out-goings  in  respect  thereof 
shall  be  paid  and  discharged  by  the  vendor  up 
to  the  said  day  of  19    ,  and  as 

from  that  date  the  possession  or  receipt  of  the 
rents  and  profits  shall  be  taken,  and  the  out- 
goings shall  be  paid  and  discharged  by  the  pur- 
chaser, and,  if  necessary,  such  rents,  profits, 
rates,  taxes  and  outgoings  shall,  for  the  purposes 
of  this  condition,  be  apportioned  as  between  the 
vendor  and  purchaser. 

[287a.]    (7)  The  purchaser  shall  search  thesewchof 
title  at  his  own  expense,  and  the  vendor  shall""*' 
not  be  required  to  furnish  any  abstract  or  pro- 
duce any  deeds,  declarations  or  other  evidences 
of  title  except  those  in  his  possession. 

(8)  The  purchaser  shall  make  in  writing  his  Tim-  f«r 
objections  and  requisitions  (if  any)  in  respect  to  "''''"'"'"•• 


'^r 
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the  title,  and  send  the  same  to  Mr.  {name  of 
solicitor),  within  ten  days  from  the  day  of  sale; 
and  all  objections  and  requirements  which  shall 
not  be  so  made  and  sent  within  the  time  speci- 
fied shall  be  deemed  to  have  been  waived,  and 
for  this  purpose  time  shall  be  of  the  essence  of 
the  contract. 

reS!°  (^)  -'•^  ^^^^  *^®  purchaser  shall  make  any 
objection  or  requisition  (as  to  title  or  othei-wise) 
which  the  vendor  shall,  from  any  cause  or  on 
any  grounds  whatever,  be  unwilling  or  unable  to 
answer  or  comply  with,  and  shall  not  withdraw 
th(;  same  after  being  required  so  to  do,  the  ven- 
dor may,  by  notice  in  writing  (notwithstanding 
any  attempt  to  answer  or  comply  with  such  ob- 
jection or  requisition,  or  any  previous  or  pend- 
ing negotiation  or  litigation),  at  any  time  re- 
scind the  sale.  In  that  case,  the  purchaser  shall 
be  entitled  only  to  a  return  of  the  deposit  money 
without  interest,  costs  or  compensation,  or  other 
payment  whatsoever,  in  full  satisfaction  of  all 
claims  and  demands,  and  he  shall  thereupon 
return  all  documents  in  his  possession  belonging 
to  the  vendor. 

d^r".'°  (^^)  '^^^  admeasurements  and  descriptions 
tions,  etc.  of  the  property,  as  given  in  the  particulars,  are 
believed,  and  shall  be  assumed  by  the  purchaser 
to  be  correct ;  but  if  any  mis-statement,  error  or 
omission  shall  be  found  in  the  particulars  or  con- 
ditions, the  same  shall  not  annul  the  sale,  nor 
entitle  the  purchaser  to  be  relieved  from  the 
purchase ;  nor  shall  any  compensation  be  allowed 
to  either  the  vendor  or  purchaser  in  respect 
thereof. 
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(11)  The  deed  of  conveyance  shall  be  pre-  bmuobi 
pared  by  the  vendor's  solicitor  at  the  expense  of  '"*'^ 
the  purchaser  and  shall  contain  only  the  statu-  anT*"" 
tory  covenant  against  incumbrances. 

(12)  If  the  purchaser  shall  neglect  or  fail  to  on  default 
comply  with  any  of  the  above  conditions  his  "hZrven. 
deposit  money  shall  be  forfeited  to  the  vendor,  i';;:!"!''^ 
who  may,  with  or  without  notice,  and  without 
tendering  a  conveyance  to  the  defaulter  at  the 
present  sale,  resell  the  property,  either  by  public 
auction  or  private  contract,  at  such  time  and 
place,  and  subject  to  such  conditions,  and  in 

such  manner  generally  as  the  vendor  shall  think 
fit;  and  if  such  resale  shall  be  by  auction,  the 
property  may  be  bought  in,  and  the  deficiency 
of  price  (if  any)  which  shall  happen  at  any  such 
resale,  and  the  expenses  of  and  incident  to  the 
present  sale,  or  such  resale,  or  any  unsuccessful 
attempt  to  sell,  shall  forthwith  respectively  be 
made  good  by  the  defaulter,  and  be  recoverable 
by  the  vendor  as  liquidated  damages. 

[288.]     MEMORANDUM.    At  the  sale  by  Agree- 
auction,  made  this  day,  of  the  property  com-p«™h^r 
prised  in  the  above  particulars  (tiame  and  des- 
cription of  purchaser),  was  the  highest  bidder 
for,  and  was  declared  the  purchaser  of  the  said 
property,  at  the  price  of  $  ;  and  the  said 

has  paid  to  ,  as  agent  for  and  on 

behalf  of  (name  of  vendor),  the  sum  of  $  , 

by  way  of  deposit,  and  in  part  pa^Tnent  of  the 
purchase  money;  and  he  hereby  agrees  to  com- 
plete the  purchase  according  to  the  above  con- 
ditions, and  the  said  ,  as  the  vendor's 
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agent,  hereby  confirms  the  said  sale  and  ack- 
nowledges the  receipt  of  the  said  deposit. 
Dated  19    . 

Signed  (auctioneer  or  vendor's  agent). 
Signed  (purchaser). 


Prioa. 


Agree- 
ment to 


a 


[288a.] 
Memorandum  of  Agreement  by  Auctioneer. 

I  HEREBY  ACKNOWLEDGE  that 
has  been  this  day  declared  by  me  the  highest 
bidder,  and  purchaser  of  (description)  at  the 
price  or  sum  of  dollars  [or  at  the  price 

or  sum  of  per  foot  frontage  or  per  acre] 

and  that  he  has  paid  into  my  hands  the  sum  of 
dollars  as  a  deposit  and  in  part  payment 
of  the  purchase  money;  and  I  hereby  agree,  that 
the  vendor  ,  shall  in  all  respects  fulfil 

the  conditions  of  sale  hereto  annexed. 

WITNESS  my  hand  at  this 

day  of  19    . 

[Signed] 

Auctioneer. 


[288b.] 
Memorandum  of  Agreement  by  Purchaser. 

I  HEREBY  ACKNOWLEDGE,  that  I  have 
this  day  purchased  at  public  auction  all  that 
(description)  for  the  price  or  sum  of 
dollars,  [or  for  the  price  of  per  foot 

frontage  or  per  acre],  and  have  paid  into  the 
hands  of  the  auctioneer,  the  sum  of 
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as  a  deposit,  and  in  part  payment  of  the  said 
purchase  money;  and  I  hereby  agree  to  pay  the 
remaining  sum  of  unto  ,  the  ven- 

dor, at  on  or  before  the  day  of 

and  in  all  other  respects  on  my  part  to 
fulfil  the  annexed  conditions  of  sale. 


WITNESS  my  hand,  this 
A.D.  19    . 


day  of 
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[288c.] 

Notice:  Purchaser  to  Mortgagee- Vendor  to 
Complete  Contract. 

I  HEREBY  GIVE  YOU  NOTICE  and  re- 
quire you  to  complete  the  contract  of  sale  bear- 
ing date  the  day  of  19  ,  and 
entered  into  between  you  of  the  one  part,  and 
myself  of  the  other  part,  whereby  you  agreed 
in  consideration  of  the  sum  of  dollars  to 
sell  and  convey  to  me  the  following  property, 
that  is  to  say:  {description).  And  I  further 
give  you  notice  that  if  you  fail  to  carry  out  said 
contract  within  days  from  this  date,  lN«tu«of 
shall  seek  such  relief  as  I  may  be  entitled  to  in  ""*' 
the  courts  of  justice,  [or  I  shall  bring  an  action 
against  you  for  specific  performance  and  for 
damages,  or  I  shall  treat  the  contract  as  re- 
scinded and  void  to  all  intents  and  purposes,  and 
bring  an  action  for  the  recovery  of  the  deposit 
money  by  me  paid  to  you.] 

Dated  at  this  day  of  19    . 

[Signed] 
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•«»tio«   [288d.] 

Notice  :  Mortgagee- Vendor  to  Purchaser  to 

Complete  Contract. 

I  HEREBY  GIVE  YOU  NOTICE  that  the 
time  fixed  for  completion  of  the  purchase  by  the 
agreement,  dated  the  day  of  19    , 

entered  into  with  me  by  you  for  the  purchase  of 
the  following  property,  that  is  to  say:  {descrip- 
tion), is  now  long  past,  and  that  I  am  ready  and 
willing  to  make  out  and  execute  [and  to  procure 
the  concurrence  of  all  necessary  parties,  if  any, 
to]  a  conveyance  to  you,  or  as  you  shall  direct, 
of  the  fee  simple  in  possession  [or  as  the  case 
may  be]  of  the  above-mentioned  premises,  in 
accordance  with  the  terms  and  conditions  of  the 
said  agreement;  and  that  I  require  you  within 
days  from  this  date  to  complete  the  pur- 
chase, and  pay  the  remainder  of  the  purchase 
money  with  interest  up  to  the  date  of  such  com- 
Natureof  plctiou,  as  providcd  by  the  said  agreement;  and 
that  I  further  give  you  notice  that  I  shall  hold 
you  liable  for  all  loss  or  damage  which  I  may 
incur  by  reason  of  any  delay  or  default  on  your 
part  in  completing  the  said  purchase,  or  other- 
wise in  relation  to  the  said  agreement,  [or  that 
I  shall  forthwith  bring  an  action  against  you  for 
specific  performance,  and  for  damages  incurred 
by  reason  of  your  default,  or  that  I  shall  rescind 
the  contract,  forfeit  the  deposit  already  paid  by 
you,  and  bring  an  action  against  you  for  any 
deficiency  on  a  re-sale]. 

Dated  this  day  of  19    . 

[Signed] 
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[289.] 
Purchase  Deed  (under  Short  Forms  Act).      **' - 

WHEREAS  BY  A  MORTGAGE,  bearing 
date  the  day  of  19    ,  one 

mortgaged  the  lands  hereinafter  described  to 
the  said  party  of  the  first  part,  to  secure  the  sum 
of  $  and  interest  payable  as  therein  men- 

tioned, which  mortgage  was  expressed  to  be  in 
pursuance  of  the  Short  Forms  Act,  and  con- 
tained a  proviso  that  (recite  e.g.  that  the  said 
mortgagee,  on  default  of  payment  for  one 
month,  might,  on  one  month's  notice,  enter  on 
and  lease  or  sell  the  said  lands)  ;  [and  a  further 
proviso  that  in  case  default  should  be  made  in 
payment  of  either  principal  or  interest  for  two 
months  after  any  payment  of  either  should  fall 
due,  the  power  of  sale  and  entry  might  be  acted 
upon  without  any  notice] ;  [and  a  further  pro- 
viso that  in  default  of  the  payment  of  the  in- 
terest thereby  secured,  the  principal  thereby 
secured  should  become  payable]. 

And  whereas  default  for  over  twelve  months  Default 
and  more  having  been  made  in  the  pajonent  of  "'e. 
(e.g.,  the  interest  thereby  secured),  the  said 
party  of  the  first  part  [although  not  required 
so  to  do]  gave  to  the  said  (name  of  mortgagor), 
and  to  all  other  persons  appearing  to  have  any 
interest  in  or  claim  upon  the  said  lands,  Notice 
of  his  intention  to  proceed  to  exercise  the  said 
power  of  sale,  and  thereupon,  after  [more  than 
one  month  from]  the  giving  of  such  notice,  and 
after  public  advertisement,  did  offer  the  said 
lands  for  sale  by  public  auction]  and  the  said 


t.f 


4f 


332  PowaR  or  bale. 

•^  party  of  the  part,  being  the  highest  bidder, 
became  the  purchaser  thereof],  or  [but  no  suffi- 
cient bid  being  made  therefor,  the  same  re- 
mained unsoW;  and  such  default  as  aforesaid 
having  continued,  the  said  party  of  the  first  part 
has  now  agreed  to  sell  the  said  lands  to  the  said 
party  ot  the  part]. 

»iOT(Jr»*e»       lo  pursuance  of  the  premises  and  in  con- 
52KT  sideration  of  the  sum  of  dollars,*  whereof 

^:^^  the  sum  of  dollars  had  been  in  hand  paid 

•"'"•y'-  to  the  said  party  of  the  first  part  (the  receipt 
whereof  is  hereby  acknowledged),  and  the  re- 
maining dollars  whereof  remains  unpaid 
a  lien  upon  the  lands  hereby  conveyed,  and  is  to 
be  collaterally  secured  by  a  mortgage  of  the  said 
lands. 


Operative 
WonU 


The  said  party  of  the  first  part,  by  virtue  and 
in  exercise  of  the  aforesaid  power  of  sale,  and 

*^**   '"  *"   exchange   of  land    (inatead   of   money)    is  aood 

^/rf^^,.*'*  u  °""^««««  'n  QOMtion.  The  mortgaced  lai>da  were 
purcb««Hl  by  the  n.ortwgor  from  one  Palmer,  who  claimed  tit^ 
TtlJ^  «^"»^7»-"^  to  him  in  alleged  puranance  of  power  of  iale  to 
a  former  mortfage.     The  defendant  in   thia  action  aUeged   that  the 

i^r'n^nH^?  T""'''  ^"L""  ""'^  '^'  ""•f'""'  mortgagee  was  no  a 
W^A  ?.1,/k  R"?*""'  •"•»  •^•'"•bange  of  the  land  mortgaged  for 
land  .wn.-d  by  Palmer,  and  that  the  power  of  sale  did  not  just  fy 
an  exchange  The  Thancollor  holds  that  (apart  from  the  mortgaged 
having  acquired  a  title  by  possession  against  the  mortgagor)  th^ 
mortgagee  was  justified  in  taking  land  instead  of  mon^  for  the 
Hn^fifr*  P'^P^^y-  •"«'  that  the  tran«,ction  wa.  a  vaUd  one  ex' 
Hnguishing  the  mortgagor's  equity  of  redemption  Appeal  dil 
f^^L  "''^  r/'M"^  'PP*""'  ""  P-yn^-t  of  costs  marhave  I 
further  evidenoe  rnrroborates  the  affidavits,  appellant  to  pay  costs 
pLi^Urra^rar '"""    '''«'""*"'   ^«'   '''^   "P"^*'-      E^^"   'or^The 
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of  all  other   powers  thereunto   enabling,  doth  SMtttM 
grant,  etc.  im-tm. 


To  have  and  to  hold,  etc.    *    *    crown  and  "•**»• 
subject  to  the  payment  of  the  said  unpaid  pur- 
chase money,  and  to  taxes  and  local  improve- 
ment rates  unpaid  thereon. 

And  the  said  party  of  the  first  part  cove- ^''"»°»- 
nants  with  the  said  party  of  the  part  that 

he  has  done  no  act  to  encumber  the  said  lands. 

[k;i>9a.]     THE  SAID  PARTY  of  the  first  Cov.„«,t 
part  covenants  with   the   said   party   of   the^^^iSid 
(second)  part  that  the  mortgage  security  is  nowf^'i*  •«• 
in  full  force  unprejudiced  and  unreleased  in"*"*' 
whole  or  in  part,  and  that  default  has  so  hap- 
pened as  aforesaid  in  the  payment  of  th^'  money 
due  thereby. 

[289b.]     AND  WHEREAS  the  said  lands  fuiw 
have  been  advertised  for  sale  pursuant  to  the^k^ 
said  power  contained  in  said  mortgage,  by  pub- 
lic auction,  at  ,  by  advertisement  thereof 
inserted  in  the  newspaper  and  by  posters, 
for  the  space  of  weeks. 


ment. 


■4 


[290.]       Mortgage  back  to  Vexdor. 

WHEREAS    BY    INDENTURE    bearing  R«ciuL 
even  date  herewith  the  said  party  of  the 
part  did  grant  and  convey  the  lands  herei-iafter 
described  unto  the  said  party  of  the  first  part, 
under  and  by  virtue  of  a  power  of  sale  in  a  cer- 
tain mortgage  therein  mentioned  for  the  sum  of 
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dollars;  and  whereas  the  parties  hereto 
have  agreed  that  the  sum  of  dollars, 

being  part  of  the  said  purchase  money  shall  be 
payable  as  hereinafter  mentioned,  and  be  se- 
cured by  these  presents. 

tion.  m  pursuance  of  the  premises  and  in  con- 

sideration of  the  said  sum  of  dollars,  etc. 


IU;iUlof 
leaae. 


[291.] 

Conveyance  of  Leaseholds  under  Power  of 

Sale. 

THIS  INDENTURE,  made  in  duplicate  the 
<iayof  19    ,  Between 

(name  and  description  of  mortgagee-vendor)  of 
the  first  pai-t  and  (name  and  description  of  pur- 
chaser) of  the  second  part. 

Whereas  by  an  Indenture  of  Lease  dated  the 
day  of  19    ,  and  made  between 

(name,  etc.,  of  lessor)  of  the  one  part,  and 
(name,  etc.,  of  mortgagor)  of  the  other  part,  all 
that  messuage  or  tenement  (description  of  par- 
cels as  in  lease)  were  demised  by  the  said  (name 
of  lessor)  unto  the  said  (name  of  mortgagor), 
his  executors,  administrators  and  assigns,  from 
the  day  of  19      for  the  term 

years  at  the  yearly  rent  of  dol- 

lars and  subject  to  the  covenants  and  conditions 
in  the  said  indenture  of  lease  contained,  and  on 
the  part  of  the  lessee  to  be  observed  and  per- 
formed and  whereas  by  Indenture  of  mortgage 
dated  (date  and  parties)  the  said  premises  were 
demised  by  the  said  (name  of  mortgagor)  unto 


APPENDIX  B. 

the  said  (name  of  mortgagee)  for  the  residue 
of  the  said  term  of  years,  except  the 

last  [ten  days]  thereof,  subject  to  a  proviso  for 
the  redemption  thereof  upon  payment  by  the 
said  (name  of  mortgagor)  to  the  said  (name  of 
mortgagee)  of  the  sum  of  dollars  with 

interest  thereon,  as  provided  in  the  said  inden- 
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ture;  which  morte" 
(recite  power  of   nl< 
ment,  agreement  :     > 
Now  this  IM  1..  I) 
suance  of  thf   ;>,    .  .v 
the  said  sum  >  -" 
paidat  or  be.uK  tu 
(the  receipt  wiiMt'o. 
he  the  said  party  o 


ci; 


tained  a  proviso  that 

^rfa*'    .  ,    Hoe,  advertise- 

irlt'.^e.  .,      as  in  [289]). 

M^^'  ^s,  '>     hat  in  pur-witne«. 

'  ;•'      :.'i  <    .lUderation  of'"*"^'*- 

'lOil '  >.  »,o  "iiim  in  hand 

;i  t'on  o»  these  presents 

n   !,"!'!      acknowledged) 

i ' '  st  ?  »}i  I  c  hereby  assigns 


unto  the  said  party  oi  tuo  second  part,  The  piece 
of  ground  and  other  the  premises  comprised  in 
and  demised  by  the  said  indenture  of  lease,  and 
the  messuage  or  dwelling-house  and  other  build- 
ings which  have  been  erected  on  the  said  piece 
of  ground  since  the  said  indenture  of  lease.  To 
hold  the  same  unto  the  said  party  of  the  second 
part  for  all  the  residue  now  unexpired  of  the 
said  term  of  years  created  therein  as 

aforesaid,  subject  to  the  rent  reserved  by  the 
said  indenture  of  lease,  and  the  cove  ints  and 
conditions  in  the  same  indenture  c(  turned  and 
which  henceforth  on  the  part  of  the  lessee  ought 
to  be  observed  and  performed  [and  the  said  .,„,.„, 
party  of  the  second  part  hereby  covenants  with  i^,^^ 
the  said  party  of  the  first  part  that  the  said  party 
of  the  second  part,  his  executors,  administrators, 
and  assigns  will  during  the  residue  of  the  said 


Covenant 

to 

obnervp 
covenantK. 
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■jjuoM  tei-m  pay  the  rent  reserved  by  the  said  indenture 

of  lease,  and  observe  and  perform  the  covenants 

and  conditions  therein  contained,  and  which 
henceforth  on  the  lessee's  part  ought  to  be  ob- 
served and  performed,  and  will  keep  indemni- 
fied the  said  party  of  the  first  part  and  his  estate 
and  effects  from  and  against  all  claims  and  de- 
mands on  account  of  the  same.] 

IN  WITNESS,  etc. 


[292.] 

Deed  by  Building  Society  under  Power  op 

Sale. 

THIS  INDENTURE,  made  in  duplicate  the 
day  of  A.D.  19    ,  in  pursuance 

of  the  Act  respecting  Short  Forms  of  Convey- 
ances, between  the  Loan  and  Savings 
Society,  of  in  the  County  of  ,  of 
the  first  part,  and  of  in  the 
County  of                  of  the  second  part. 

STriSl;'        WHEREAS   by    Indenture    of    Mort;rage, 
dated  the  day  of  A.A.  19    ,  and 

made  between  of  in  the 

County  of  of  the  first  part  [his  wife  of 

the  second  part],  and  the  said  society  of  the 
part,  the  said  for  and  in  con- 

sideration of  the  sum  of  advanced  and 

paid  to  him  by  the  said  society,  did  grant  and 
mortgage  to  the  said  society  the  lands  and  prem- 
ises hereinafter  described ;  in  which  said  Inden- 
ture of  Mortgage  is  contained  a  proviso  [that 
if  the  said  should  well  and  ti-uly  pay  to 
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the  said  society,  their  successors  or  assigns,  the 
said  sum  of  money,  interest  and  charges  in  equal  -  •^- 
instalments  of  on  the  day  Qil^"^ 

every  month  during  the  term  of  months  **•"'*•<»• 

until  the  said  sum  of  money,  interest  and  charges 
should  be  fully  paid,  and  also  during  the  whole 
time  aforesaid  pay  to  the  said  society,  their 
successors  and  assigns  all  other  monthly  pay- 
ments and  contributions  for,  upon,  or  in  re- 
spect of  the  shares  therein  mentioned,  and  also 
all  fines  and  other  charges  whatsoever  imposed 
or  thereafter  to  be  imposed  by  the  said  society 
and  their  successors  upon  the  said  ,  his 

heirs,  executors,  administrators  and  assigns,  as 
a  member  or  members  of  the  said  society,  or 
upon  the  shares  therein  mentioned,  or 

for,  upon,  or  in  respect  of  any  default  or  neglect 
or  breach  of  any  of  the  rules  and  regulations  or 
by-laws  of  the  said  society  by  the  said 
his  heirs,  executors,  administrators  and  assigns,' 
without  any  deduction  or  abatement  whatsoever,' 
and  also  all  taxes,  assessments,  premiums  of  in- 
surance, interest  thereon,  and  other  charges  for, 
upon,  or  in  respect  of  the  said  premises  and 
every  part  thereof,  then  the  said  presents  and 
everything  therein  contained  should  be  void]. 
And  whereas  it  was  in  and  by  the  said  Indenture 
of  Mortgage  agreed  that  if  default  {insert  terms 
of  power  of  sale  clause). 

AND  WHEREAS  the  said  hath  made 

default  in  payment  for  of  the  said  instal- 

ments of  as  are  in  and  by  the  said  here- 

inbefore in  part  recited  Indenture  of  Mortgage 

L.P.S. — 22 
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to    be    paid    as    aforesaid.      And 


p-<otiou  coyenanted 

whereas  the  said  society,  under  and  by  virtue  of 

the  said  hereinbefore  recited  Power  of  Sale,  did, 
on  the  day  of  A.D.  19    ,  sell  by 

public  auction  at  the  of  the  lands 

and  premises  hereafter  described  to  the  said 
party  of  the  second  part,  and  for  the  price  or 
sum  of  ,  he  being  declared  the  highest 

bidder  therefor. 

Now  this  Indenture  witnesseth,  etc.,  as   in 
[289.] 


[29.3.] 

Notice:  Mortgagee- Vendor  to  Tenant  to  Pay 
Rent  to  Purchaser. 

I  HEREBY  GIVE  YOU  NOTICE  that 
of  the  of  in  the  Coimty  of 

has  purchased  the  premises  known  as 
(now  in  your  occupation),  under  the  power  of 
Recital  of  sale  contained  in  a  mortgage  bearing  date  the 
day  of  19    ,  and  registered  in 

the  Registry  Office  for  the  County  of 
on  the  day  of  19    ,  as  Number 

,  and  made  by  one  (name  of  mortgagor) 
to  (name  of  mortgagee) y  and  now  held  by  me; 
and  you  are  requested  to  pay  to  the  said 
or  to  such  person  as  he  may  appoint  to  receive 
the  same,  all  arrears  of  rent  now  due,  and  also 
the  rent  payable  by  you  for  the  said  premises 
on  the  next  day  of  paj-ment  of  such  rent,  and  so 


mortg*^ 
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aU  future  accruing  rents  until  further  notice  ■•m^u 
rrom  him  in  that  behalf.  a>»-aM. 

Dated  at  this  day  of  19 

[Signed] 


[294.] 
Notice:  Purchaser  of  Premises  to  Tenant. 

I  HEREBY  GIVE  YOU  NOTICE  that  by 
an  Indenture  made  between  one  {name  of  mort- 
gagee-vendor)  and  me,  bearing  date  the 

Offi''^^     .u^^..  'a°d  registered  in  the  Registry  Reoiu,  of 
Uflice  tor  the  County  of  ,  on  the  mortgage. 

day  of  19    ,  the  premises  known  as 

(now  in  your  occupation),  were  conveyed  to  me  • 
and  I  hereby  require  you  to  pay  to  me,  or  to  such 
person  as  I  may  appoint  to  receive  the  same,  all 
arrears  of  rent  now  due,  and  also  the  rent  pay- 
able by  you  for  the  said  premises  on  the  next 
day  of  payment  of  such  rent,  and  so  all  future 
accruing  rents  until  further  notice  from  me  in 
that  behalf;  and  in  default  thereof  I  shall  pur- 
sue  such  remedies  as  are  aUowed  by  law  for  the 
recovery  of  the  same. 

Dated  at  this  day  of  19 

(Signed) 


[295.] 

Quit  Claim  Deed  by  Mortgagor  to  Purchaser. 

THIS  INDENTURE,  made  in  duplicate  theQuitoUi.. 
day  of  A.D.  19    ,  Between 

,  of  the  first  part ;  wife 


\' 
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of  the  said  party  of  the  first  part,  of  the  second 


part ;  and 


of  the  third  part: 


WHEREAS  the  said  party  of  the  first  part 
(and  the  said  party  of  the  second  part  to  bar  her 
dower)  formerly  mortgaged  the  lands  and  prem- 
ises hereinafter  described  to  one 
by  Indenture  bearing  date  the  day  of 

19  ,  to  secure  the  simi  of 
dollars  and  interest  as  therein  provided;  in 
which  mortgage  there  was  a  power  of  sale  on 
default  of  payment.  And  whereas  default  hav- 
ing occurred  in  the  payment  of  the  said  sums 
secured,  the  said  proceeded  to  sell 

the  said  lands,  and  the  said  party  hereto  of  the 
third  part  became  the  purchaser  thereof.  And 
whereas  the  said  parties  hereto  of  the  first  and 
second  parts  have  agreed  with  the  said  party  of 
the  third  part  to  testify  their  assent  to  such  sale 
and  purchase  by  the  execution  of  these  presents: 
NOW  THIS  INDENTURE  WITNESSETH 
that  the  said  parties  of  the  first  and  second  parts, 
for  and  in  consideration  of  the  premises  and  of 
the  sum  of  dollars  of  lawful  money  of 

Canada,  to  them  in  hand  paid  by  the  said  party 
of  the  third  part,  at  or  before  the  sealing  and 
delivery  of  these  presents  (the  receipt  whereof 
is  hereby  acknowledged)  have  granted,  released 
and  quitted  claim,  and  by  these  presents  do  graii*^ 
release  and  quit  claim  unto  the  said  party  of  tlie 
third  part,  liis  heirs  and  assigns  all  their  estate, 
right,  title,  interest,  claim  and  demand  whatso- 
ever, both  at  law  and  in  equity,  or  otherwise 
howsoever,  and  whether  in  possession  or  expoc- 
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tancy,  of,  in,  to  or  out  of,  all  and  singular  the 

certain  parcel  or  tract  of  land  and  premises  situ-  '*^** 

ate,  lying  and  being 

Together  with  the  appurtenances  thereto  be-  appw- 
longing  or  appertaining,  to  have  and  to  hold  the  *"""'** 
aforesaid  land  and  premises,  with  all  and  singu- 
lar the  appurtenances  thereto  belonging  or  ap- 
pertaining, unto  and  to  the  use  of  the  said  party 
of  the  third  part,  his  heirs  and  assigns  for  ever; 
subject,  nevertheless,  to  the  reservations,  limita- 
tions, provisos  and  conditions  expressed  in  the 
original  grant  thereof  from  the  Crown. 

IN  WITNESS  WHEREOF,  etc. 


[296.]  Release  of  Equity  of  Redemption. 

THIS  INDENTURE,  made  in  dupUcate  theRei.Meof 
day  of  A.D.  19    ,  in  pursuance"*""' 

of  the  Act  respecting  Short  Forms  of  Convey- 
ances: Between  ,  whereas,  by  an  Inden- 
ture dated  the  day  of  one  thou- 
sand eight  hundred  and  ,  did  grant  and 
mortgage  unto  the  lands  hereinafter 
described,  for  securing  payment  of  the  sum  of 
and  interest  as  therein  mentioned : 

NOW  THIS  INDENTURE  WITNESS- 
ETH, that  the  said  part  of  the  first  part,  in 
consideration  of  the  sum  of  of  lawful 

money  of  Canada,  to  well  and  truly  paid 

by  the  said  part  of  the  second  part  (the 

receipt  whereof  is  hereby  acknowledged),  do 
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grant,  release  and  confirm  unto  the  said  part 
of  the  second  part,  heirs  and  assigns,  all 

.  And  also  aU  estate,  right,  title,  interest 
and  equity  of  redemption  of  and  in  the  said 
lands  which  the  said  part  of  the  first  part  now 
ha  or  may  hereafter  claim,  either  at  law  or  in 
equity,  of,  in,  to  or  out  of  the  said  lands : 

TO  HAVE  AND  TO  HOLD  unto  the  said 
part  of  the  second  part  heirs  and  assigns, 
to  and  for  and  their  sole  and  only  use  for 

ever;  subject,  nevertheless,  to  the  reservations, 
Imiitations,  provisos  and  conditions  expressed  in 
the  original  grant  thereof  from  the  Crown  ; 

The  said  part  of  the  first  part  covenant 
with  the  said  part  of  the  second  part  that 
he  ha  the  right  to  grant  and  release  the  equity 
of  redemption  of  the  lands  before  described: 
And  that  the  said  part  of  the  first  part  ha 
done  no  act  to  encumber  the  said  lands :  And  that 
the  said  part  of  the  second  part  shall  have 
quiet  possession  of  the  said  lands:  And  that  the 
said  part  of  the  first  part  will  execute  such 
further  assurances  of  the  said  lands  as  may  be 
requisite. 

IN  WITNESS  WHEREOF,  etc. 


ReciUl  of 


[297.]  C0X\'EYANCE  BY  A  MORTGAGOR  AND  MORT- 
GAGEE, Part  of  Purchase  Money  being  paid 
TO  Mortgagee  in  Satisfaction  of  his  Debt. 

THIS  INDENTURE  made  in  duplicate  the 
day  of  A.D.  19    ,  in  pursuance 
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of  the  Act  respecting  Short  Forms  of  Convey- 
ances, Between  (mortgagee)  of  the  of 
in  the  County  of              of  the  first  part, 
(mortgagor)  of              ,  of  the  second  part,  and 
(purchsaer)  of           ,  of  the  third  part :  Where- 
as by  Indenture  of  Mortgage  dated  the        day 
of           and  made  between  the  said  party  of  the 
second  part  of  the  one  part  and  the  said  party 
of  the  first  part  of  the  other  part,  the  said  party 
hereto  of  the  second  part  did  grant  and  mort- 
gage the   lands  and   premises   hereinafter   de- 
scribed to  the  said  party  hereto  of  the  first  part 
to  secure  the  sum  of  (e.g.  $3,000)  with  interest 
thereon:  And  whereas  the  said    party  of   the 
second  part  has  agreed  to  sell  the  said  lands  and 
premises  to  .ae  said  party  of  the  third  part  for 
the  price  or  sum  of  (e.g.  $5,000) :  And  whereas 
there  is  now  due  on  the  security  of  the  herein- 
before   recited    indenture    the    sum    of    (e.g.  sumdu^ 
«3.000) :  And  whereas  it  was  agreed  and  under- Kr^r^ie 
stood  among  all  the  parties  hereto  that  the  said  Cur' "' 
sum  of  (e.g.  $3,000)  should  be  paid  to  the  saidmo'S^y. 
party  of  the  first  part  out  of  the  said  purchase 
money:    NOW    THIS    INDENTURE    WIT- 
NESSETH that  in  consideration  of  the  sum  of 
(e.g.  $3,000)  to  the  said  party  of  the  first  part 
paid  by  the  said  party  of  the  third  part,  on  or 
before  the  execution  of  these  presents,  by  the 
direction  of  the  said  party  of  the  second  part, 
(the  receipt  whereof  the  said  party  of  the  first 
part  hereby  acknowledges)  and  in  consideration 
of  the  sum  of  (e.g.  $2,000)  to  the  said  party  of 
the  second  part  at  the  same  time  paid  by  the  said 
party  of  the  third  part  (the  pajTiient  and  receipt 
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^  in  maimer  aforesaid  of  which  said  sums  of  $3,- 
—  000  and  $2,000,  making  together  the  said  smn  of 
$5,000,  the  said  party  of  the  second  part  hereby 
acknowledges)  he  the  said  party  of  the  first  part 
as  mortgagee,  by  the  direction  of  the  said  party 
of  the  second  part  doth  grant  and  he  the  said 
party  of  the  second  part  doth  grant  unto  the  said 
party  of  the  third  part,  his  heirs  and  assigns  for 
ever  all  and  singular  (description)  TO  HAVE 
AND  TO  HOLD  unto  the  said  party  of  the  third 
part,  his  heirs  and  assigns,  to  and  for  their  sole 
and  only  use  for  ever  absolutely  discharged  from 
all  prmcipal  money  and  interest  secured  by  and 
all  clamis  and  demands  under  the  hereinbefore 
recited  indenture  of  mortgage:  subject  neverthe- 
less, to   the  reservations,  limitations,  provisos 
and  conditions  expressed  in  the  original  grant 
thereof  from  the  Crown. 

(Usual  covenants  by  vendor, -i.e.,  mortga- 
gor,— covenants  against  incumbrances  by  mort- 
gagee.) 


[298.]    Recftal  IX  Conveyance  by  Mortgagor 
AND  Mortgagee,  where  latter  satisfied 

THAT  REMAINING  SECURITY  SUFFICIENT. 

AND  WHEREAS  the  said  party  of  the  first 
part,  being  satisfi^  that  his  said  mortgage  debt 
18  otherwise  sufficiently  secured,  has  agreed  to 
.lom  m  th(  .f  presents  in  the  manner  hereinafter 
erpresised. 
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[299.]    Similar  Conveyance,  where  it  is  de-    tw. 

SIRED  TO  keep  MORTGAGE  DeBT  ON  FoOT. 

AND  WHEREAS  upon  the  treaty  for  the 
said  purchase  it  was  agreed  that  the  said  mort- 
gage debt  of  {e.g.  $3,000)  should  be  paid  by  the 
said  party  of  the  third  part  to  the  said  party  of  RMiuiaf 
the  first  part  out  of  the  said  purchase  money,  toST'* 
that  the  said  mortgage  debt  should  be  kept  onSHfoST 
foot  as  a  protection  against  subsequent  incimi- 
brances  in  the  manner  hereinafter  mentioned: 
NOW  THIS  INDENTURE  WITNESSETH, 
that  in  pursuance  of  the  aforesaid  agreement  in 
this  behalf,  and  in  consideration,  etc.,  ($3,000  to 
the  mortgagee  and  $2,000  to  vendor)  the  said 
party  of  the  first  part,  as  mortgagee,  by  the 
direction  of  the  said  party  of  the  second  part, 
hereby  assigns  unto  the  said  party  of  the  third  AMiirn- 
part  the  principal  sum  of  ($3,000)  secured  by"*"*" 
the  said  indenture  of  mortgage :  To  hold  the  same 
unto  the  said  party  of  the  third  part  absolutely: 
AND  THIS  INDENTURE  FURTHER  WIT- 
NESSETH that  in  pursuance  of  the  aforesaid 
agreement  in  this  behalf  and  for  the  considera- 
tions aforesaid  the  said  party  of  the  first  part, 
etc.,  as  in  [297]. 
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■Mtto.    [300.] 

Items  op  Bill  of  Costs  op  Sale  Under  Power. 

(adapted  FBOM  MB.  EWABT  AND  OTHMS.) 

iMtructions  to  iell  $  3  00 

letter  to  mortgager .■.'.*.■.■; ,„  ., 

Letter  to  surety  (if  any) 5"  ^l 

Letter  to  owner  of  equity gQ  ^g 

Letter  to  Regigtrar  with  abstract  to  be'continued  60  OS 

Letter  to  Sheriff  for  certificate 50  03 

Letter  to  Treasurer  for  certificate 50  03 

Having  received  abstract  letter  to  Registrar  with 

his  fees -. 

60  08 

Having  received  certificate  letter  to  Sheriff  with 

^''^"^  50        08 

TT     .  ,  Paid  fees 

Having  received  certificate  letter  to  Treasurer 

""^^^^^^t^^ 50        nj 

rk       •  ,.       -  Paid  fees 

Drawing  notice  of  sale  (for  service)  per  folio. .         20 
i-ee  revising  (to    be    increased    according    to 

length  and  intricacy)   g  00 

Engrossing  per  folio 10 

Each  copy  for  service,  per  folio  . . . . . . . . . . . .'         jq 

Attending  to  serve,  each [[  *« 

(Or  paid  for  service,  where  not  served 

from  the  office) 

Declaration  of  service,  each , ' ,  j  go 

Copy  to  post  up,  per  folio , , .         10 

Attending  to  post  upon  premises .... .'  *  .* '         50 

(or  paid  for  posting  up,  etc.) 

Declaration  of  posting  up j  qo 

[When  notice  published]  '*.'.'." 

Drawing  notice  of  sale  for  publication, "per  folio        20 

Fee  revising  (to  be  increased,  etc.)  2  00 

(Other  charges  for  printing  and  insert- 
ing as  in  advertisement  of  pale 
below)   

Attending  to  search  files  of  newspaper' .'.""'"  50 
Drawing  declaration  of  publication  of  notice 

per  folio '  gQ 

Engrossing,  per  folio jq 


APPKNDU  M. 

Preptfing  ezhibita,  each  $o  10 

Atteoding  to  declare  and  paid 50 

Paid  marking  exhibiU,  eac  i 

Inatructiona  for  application  for  order  allowing 

"further  proceedinga"  (County  Court)  1  00 

Drawing  affidavits,  each,  per  folio 20 

Engroaaing,  per  folio  10 

Attending  to  gwear  and  paid,  each 25 

Preparing  exhibits,  each 10 

Paid  marking  exhibitu  

Counsel  fee  on  motion 

Drawing  order,  per  folio 20 

Attending  to  bespeak  and  for 50 

Paid  besides  filings 

Fee  on  order  50 

Letter  to  auctioneer  as  to  his  terms  for  sale  . .  50 

Having  received  reply,  letter  accepting  his  terms  50 

Drawing  advertiwment  of  sale 2  00 

for  each  folio  over  five,  per  folio 20 

Copy  of  advertisement  for  printer,  per  folio  . .  10 

Attending  printer  with   50 

Attending  for  proof  50 

Revising  proof 1  oo 

Attending  printer  with  revised  proof 50 

Paid,  etc. 

Copy  of  advertisement  for  newspaper,  per  folio  10 

Attending  for  insertion 50 

Paid. 
(Ditto  for  other  papers  where  advertisement 

appears)    

(Ditto  for  printing  posters) 

Attending  bill  poster  with  posters 50 

Paid. 
Noticee  of  auction  to  interested  persons,  each 

(registered  letter)  50 

Declaration  as  to  sending  same,  per  folio 20 

Engrossing,  per  folio 10 

Preparing  exhibits,  each  10 

Attending  to  declare  and  paid 50 

Paid  marking  exhibits  10 

Drawing  particulars  of  property 1  00 

Copy  for  auctioneer,  per  folio 10 

Drawing  conditions  of  sale,  per  folio 20 
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MICIOCOrV   RfSOlUTION   TEST  CHART 

(ANSI  ond  ISO  TEST  CHART  No.  2) 
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■Mttoa  Conferring  with  vendor  and  reading  over  to  him  $1  00 

_J^ —  Fee  reviaing  (to  be  increased,  etc.)  2  OO 

Engrossing,  per  folio '  *  jq 

Copies  (for  solicitor,  auctioneer,  vendor,  et  tU.,) 

each,  per  folio '  _  jq 

Memorandum  of  agreement  to  be  signed  by 

purchaser    ^  00 

Attendance  on  persons  applying  for  particulars', 

each KQ 

Conferring  with  auctioneer  as  to  sale i  oO 

Settling  reserved  bid [[[  j  qo 

Fee  on  conducting  sale  when  held  where  solicitor 

resides g  qq 

If  solicitor  is  engaged  more  than  three  hours, 

for  every  hour  beyond  that  time l  00 

Fee  on  conducting  sale  elsewhere,  besides  all 

necessary  traveUing  and  hotel  expenseB.  10  00 
If  the  sale  occupies  more  than  one  day  (then 

according  to  circumstances)   

(Where  solicitor  not  present  in  person)  letter  to 

auctioneer  for  deposit 59 

l<etter  acknowledging  receipt  of  same 50 

Paid  auctioneer's  fee  (usually  $5  to  $10  for 
unsuccessful,  and  $10  to  $20  for  success- 
ful sale,  being  larger  where  property  sold 

in  lots)  

Instructions  for  declaration  setting  out  default    1  00 

Drawmg  same,  per  folio gO 

Engrossing,  per  folio , , . . ,  10 

Preparing  exhibits,  each 10 

Attending  to  declare  and  paid 50 

Marking  exhibits,  each 10 

Ditto  for  declaration  of  auctioneer 

Ditto  for  declaration  of  bill  poster  .......... 

Attending  to  search  files  of  newspaper  .... . .  50 

Declaration  of  publication  of  advertisement  (as 

above)  

Having  received  requisitions  on  title,  drawing 

answers,  per  folio  39 

Fee  revising  (to  be  increased,  etc.) 2  00 

Engrossing,  per  folio '   '         jq 

Copy  to  serve,  per  folio IQ 

Attending  to  serve 50 
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20 
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Attending  purchaser's  solicitor,  going  over  re- 
quisitions and  answers,  per  hour $1  00 

(Declaration  to  clear  'ap  title,  etc.)  

Drawing    conveyance,  including    recitals,  affi- 
davit, etc.,  per  folio 20 

Pee  settling  (to  be  increased,  etc.)  2  00 

Attending  purchaser's  solicitor  with  draft 50 

Engrossing  conveyance,  per  folio  10 

Attending  execution,  each  1  00 

Affidavits  of  execution,  each 1  00 

(Ditto  with  mortgage  where  vendor  prepares 

same) 

Attending  purchaser's  solicitor  on  settlement . .     2  00 

or  per  hour 1  "0 

Attending  to  register  deeds 50 

Paid  fees 
Attending  fot  mortgage  at  registry  office 50 

Total 
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ii 


^1 


GENERAL  INDEX 


(Refcrencet  are  to  sections  unless  othcririsc  noted.) 

AB0RTIVR   PROCEEDINGS,  217 
ABSOLUTE   DEED— 

apparently   construed   as   mortgage,   SH 

danger  of  using  as  a  securky.  31) 

notice  to  purchaser,   of  equity  under,  30 

what  is  good  notice,  39 
ACCELERATION— 

of  the  principal,  23 

corvenience    of,    23 

clause,  23,  and  pp.  253-258 

not  absolutely  necessary,  23 

not  a  penalty,  23 

optional  with  mortgagee,  23 

mortgagee  bound  by  option,  23 

attempt  to  call  in  principal  without  clause,  23 

as  an  effect  of  notice  of  sale,  99 

effect  of,  on  application  of  proceeds,  171 
ACCOUNT— 

see  Just  Allowances,   Improvements,   Profit  Charges,   Mort- 
gages  (second).  Wilful  Default,  Costs 
AOKNOWLEDGM'ENT— 

under  Statute  of  Limitations,  page  260 
ACQI^IESCENCE- 

by  mortgagor,  effect  of,  159 
ACTION— 

sre  Injunction,  Redemption,  etc 
ADJOURNMENT— 

sec  Postponement 
ADMINISTRATION— 

to  Mortgagor,  costs  of  taking  out,  176 
.UJMINISTRATOR— 

as  assign  of  mortgagee,  4,S 

with  will  annexed,  power  in,  to  mortgagee,  etc.,  page  283 
ADVERTISEMENT— 

{see  also  Publication) 

of  sale  not  compulsory,  109 

but  very  usual,  110 

contents   of.   111 

name  of  vendors  omitted.  111 

L.P.s. — 23 
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(Reference*  are  to  icctiont  unle$t  otheneue  nottd.) 

ADVERTISEMENT— Continnwl 

brief  description,  Itl 

gettinjt  out  advantaxea  of  property.  111 

interval  lietweon.  and  sale,  113 

precedent  of,  278 

declaration  as  to  inaertion,  114 

prectMlent  of  declaration  of  insertion,  2S1 

cowfs  of,  17C 
AGREEMENT— 

with  purchaser.  precedenU  of,  28S,  2S8a,  2S8b 

ALIiOWANCE— 

$ee  Just,  Improvements,  Profit  Charges 
APPLICATION— 

of  proceeds  of  sale,  statutory  directions  as  to.  170 

principles  of,   171 

effect  of  acceleration  upon,  171 
ASSIGNEES— 

of   insolvent,   entitled   to   notice,   68 
ASSIGNMENT- 

of  choses  in  action,  page  219 

of  mortage,  28 

equitable,  28 

inoperative,  28 

absolute,  28 

collateral,  28 

for  purposes  of  collection,  28 

during  proceedings,  effect  of,  04 

right  of  person  redeeming  to,  100,  225 
ASSIGNS— 

of  mortgagee,  power  must  be  reserved  to,  47,  50 

precedent  of  clause  reserving  to,  277 

power  otherwise  personal  to  mortgagee,  47 

administrators  of  mortgagee  are,  48 

administrators  of  an  assignee,  48 

devisee  is  an  assign  by  will.  48 

survivor  of  joint  mortgagees,  48 

power  passee  to,  if  mortgagor  joins  in  the  assignment.  49 

trustees  do  not  convey  as  assigns,  5!) 

effect  of  exclusion  from  Short  Forms  Act,  50 

effect  of  statutes,  as  to,  50 

sale  by.   to  be  questioned   within   2  years,  50 

statement  of  mortgage  account  by,  255 
ASSIGNS— 

of  mortgagor,  59,  Gl.  G3  ct  aeq. 
ATTESTATION— 

HghtR  of  purchaser  as  to,  page  10S 
ATTORNEY— 

see  Power  of.  Solicitor 


lynsx. 

(Referenoet  are  to  tection*  unlcf  othrririte  noted.) 
AUCTION— 

•ale  by,  or  pri^-ate  contract,  135 

reaaona  for  boldins,  136 

faimesB  of,  $ee  Falrneas 

provisions  ax  to,  page  230 
AUCTIONEER 

who  may  act,  106 

usually  licensed.   100 

duUes  of,   107,  251 

must  not  make  unwarranted  statementa,  107 

charges  of,  108 

himself  a  mortgragee,  108 

declaration   by,   108 

precedent  of  declaration  by,  284 
RANKRUITCY— 

of  mortgagor,  30 
BID— 

capacity   to.  2s-,   and  Cliaptor   VIII. 

leave  to,  165 
HIDDIX<;  BY  MORTGAGEE— 

by  puffer,  pages  1!>G,  221 

how  interpreted,  106 

at  unreserved  sales,  page  220 

at  reserved  sales,  page  221 

by  mortgagor,  how  interpreted.  157 
BILL  OF  C\)STS— 

precedent  of,  300 
BILL  POSTER- 

precedent  of,  declaration  by.  283 
BROKER— 

acting  for  both  mortgagor  and  mortgagee,  152 
BURDEN— 

of  proof  of  validity  of  sale,  130 
BTTSIXBSS— 

depression  no  ground  for  injunction,  200 
BUYING- 

up  second  mortgage,  134. 
CAPACITY- 

to  exercise  power,  27 

infants,  27 

lunatics,  27 

to  bid  or  purchase.  287  and  Chapter  VIII. 
CASH— 

see  "  Credit " 
CESTUIS  QUE  TRT'STEXT— 

when  entitled  to  notice,  72 

production  of,  page  214 
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(UefcrenctM  are  to  tediona  unle»*  'ifhrrftUe  noted.) 

CHARITY— 

purchant'   by,   ITiS 

riiEQrE— 

for  dppoait,  l'J4 

pffpct   of  diihonor,    125 
CIX)l'D— 

on  tltlp,  200 
r<1M.MI88ION  TO  AGENT— 

allowed  in  mortKas«'t''»  nccoiiut,  170  (fee  "Profit  Cbartea") 
COMMITTBB- 

of  lunatic,  convpyance  by,  246 
COMMON— 

form  of  power  in  Enelnnd,  32 
COMMON  I^VW— 

power  of  sale  not  necessary  at,  12 
COMPANY- 

sale  to  one's  own,  102 
CONCBAIiMENT— 

of  instruments,   page  221 
CONOUUREXCB  OF  MORTGAGOR- 

not   necessary   to  sale,   3,   4 

effect  of,  143 
CONCURRENCE— 

of  notice  with  default,  07,  OS 
CONDITIONS  OF  SALE— 

depreciatory.   117,   118,   120,  220 

rescission  clause,   118 

not  an  absolute  clause,  110 

54  V.  c.  10,  8.  8:  120 

precedent  of  clause,  allowing  special,  260 

precedents  of,  286,  287,  287a 

coNDUcrr  of  sale 

tee  "  Mananrement " 
CONSOLIDATION  OF  MORTGAGES— 

notice  does  not  effect,  101 
CONSTRUCTION-- 

of  powers,  20 

strict   construction,   29 

limit  to  strict  rule,  29 

effect  of  death  or  disabilifj   on,  30 

obvious  errors,  31 

as   between   provisions   in  same   instrument,  31 

of  powers  under  Short  Forms  Act,  sec  Short  Forms 
CONTINUANCE  OF  POWER— 
effect  of  sub-mortgage  on,  24 

prior  invalid  exercise,  24 
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{liefirencei  are  to  tret  ion*  unleiit  othcrwUc  noted.) 

(H).\vi;y.vnoe— 

dvfincd,  i>ngf  1(K> 
by  cumaiittep  of  lunatic,  '27,  14o 
by   (real)   luortgagte  as  if  actual  owner,  38 
meaning  of,  under  1  Oeo.  V.  c.  'Sk  h.  2,  page  UKi 
under  10  Edw.  VII.  c.  51,  page  L'^JJ 
to  purchaser,  141 
to  whf.n  taken,  HI 
recitals  in.  142 

concurrenco  of  niortxagor  in,  143 
precedent   of,  IW!) 
to  oneself,  247 
to  huxband  or  wife,  247 
implied  covenants  in,  pngeg  203,  227,  2fir> 
by  diroc-tion  of  beneficial   owner,   page  227 
CX)RRESrOXD"XCE— 

costs  of,  with   mortgagor,  220 
with  surety,  220 
COSTS— 

a  sufficient  charge  to  support  exercise  of  power,  20 

unascertained,  26 

mortgagee  entitled  to  add,  to  his  security,  21.'» 

nature  of  such  right.  210 

of  successful  sale  proceedings,  217 

of  abortive  sale  proceedings,  217 

of  preparation  of  mortgage,  218 

of  solicitor  acting  for  mortgagor  and  lending  the  money.  218 

of  search  of  title,  219 

practice  of  lenders,  as  to  preliminary,  219 

In  relation  to  the  debt,  220 

of   correspondence   with   mortgagor,  220 

with   surety,  220 

in  relation  to  the  property,  221 

of  proceedings  to  protect  security,  222 

incurred  at  request  of  mortgagor,  221 

of  successful  litigation,  222 

of  unsuccessful  litigation,  223 

where  partially  successful.  223 
action  for  specific  performance,  223 
unnecessarily  onerous,  223 
in  action  to  redeem,  224 
to  mortgagee  if  balance  in  his  favor.  224 
rarely  against  him,  225 
when  against  him,  225 
where   tender  or  payment,   226,   page   241 
in  action  for  account.  227 
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{R0fereHoe*  are  to  leotion*       '«»»  othtrviae  iMl«rf.) 

COSTS— C'onKNurif. 

wbrii  fniad  impKii)«rl]r  slleccd,  228 

in  cases  of  improvements  under  mistake,  page  212 

of  Holldtor-mortgagee,  srs  Solicitor 

under  r^ind  Titles  Act,  pages  '2M,  205 

taxation  of,  pAge  242 

precedent  of  bill  of,  300 
COURT— 

mortgages  settled  by,   7 

payment  into,  tee  "  I'syrot-nt  " 

COVENANT— 

action  ob,  after  foreclosure  and  sale,  11 
relation  to  power  of  sale,  240,  M2 
none  for  costs  of  abortive  sale,  240 

implied   in  conveyances  by  mortgagees,  pages  227,  26u 
by  direction  of  beneficial  owner,  208,  227 

who  may  enforce,  page  200 

variation  of,  page  2U0 

implied  in  mortgages,  page  227 

in  mortgages  of  leaseholder,  page  227 

are  joint  and  several,  page  220 

CRANWORTirS  ACT— 

Lord,  see  R.  S.  O.  1887,  c.  102 
CREDIT— 

sales  on,  bow  far  allowable,  127 
limits  of  discretion,  128 
distinguished  from  incomplete  deal,  128 

CREDITORS— 

see  Execution  creditors 

DAMAGES— 

for  irregular  or  wrongful  sale,  140,  213 

for  wrongful  injunction,  207 
DEBT— 

costs  in  relation  to  the,  220 
DECLARATIONS— 

tee  Forms 
DEED— 

to  mortgagee — purchaser,  form  of,  168 

of  mortgage,  preparation  of,  218 

»ee  Conveyance 
DEFAULT- 

a  condition  of  exercise  of  iiower,  21 

not  necessary  to  possession,  21 

notice  given  before,  void,  21 
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{Refrrtncin  •rr,  to  iection»  mmIcm  other^iar  nutrd.) 

UKFAll/r— foiiKfiiifd 

rxcPi^.ion  to  iiPcvRiity  ot,  22 

muit  be  In  tcrrai  of  inatrun-^nt,  22 

waiver  of,  102 

payment   nfter,   prrpii  2:<2,  2:i:{ 

I'lincurrently  with  notiop,  07,  OR 

wilful,  «r«  Wilful 

ili'ilaration   nfltinu   f<irth,   precetlmt   of,   2W 
DEMAND— 

of  payment,  80 
DEPOSIT.  123— 

UKualiy  lalcpn,  123 

ten  per  cent..  123 

che<iuf  for,  125,  126 

with  Bolicitor,  126 
DEI'UECIATORY— 

Londitions,   117,   118,   12<) 
DE8CK1PTIONS— 

in  notice,  82 
DISABILITY— 

•ee  Incapacity 
DISCHARGE— 

of  mortgage,   page   2.S1 

regiitration  of,  page  202 
DISCONTINUANCE— 

of  proceedings,  03 
DISHONOR— 

of  chwiue  for  deposit,  12.5 
DISTRAIN— 

right  to,  by  mortgagee,  pngt'  211 
DISTRESS— 

claiisc,  page  3n<J 
IX)LBT— 

power  must  be  free  from,  24 
DOWER— 

(Bcr  Wife) 

in  Murplus.   108,  page  260 

in  wLdt  portion  of  surplus,  108 

iiuule  of  application  of  surplus  to,  108 

bar  of,  200a,  page  208 

in  equitable  estates,  page  207 
where  husband  a  right  of  entry,  page  267 
not   out   of   land   in   state  of   nature,    page   267 
widow's  election,  page  270 
EARLIER— 

provision  controls  later  one,  31 
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(Reference!  are  to  teciiom  unlest  otherwite  noted.) 
EJECTMENT— 

right  of,  how  effected  by  power  of  sale,  241,  242 
ELDON— 

I-ord,  bis  opinion  of  powers  of  sale,  5 
ENEMIES— 

of  the  State,  absence  of  mortgapor  with,  30 
ENTRY— 

question  as  to  necessity  for,  51 
under   Short   Forms  Act,   ."1 
according  to  the  strict  construction,  52 
may  be  made  at  time  of  sale,  .TC 
how  far  it  affects  power  of  sale,  241 
EQUITY— 

power  necessary  in,  12 
EQUITY  OF  REDEMPTION— 

persons  interested  in,  entitled  to  notice,  59 
assignment  of,  61 
severance  of,  65 

purchase  of  by  first  mortgagee,  page  229 
notice  purporting  to  sell,  83 
precedent  of,  release  of,  296 
ESTOPPEL— 

of  mortgagor,  101 
EXECUTION  CREDITORS— 

of  mortgagor  entitled  to  notice.  69 
of  subsequent  purchaser,  70 
of  mortgagee,  76 

rights  of,  as  to  surplus,  191 
garnishment  by,  191 
EXECUTION  OF  POWERS— 

mode  of,  250 
EXECUTORS— 

may   mortgage,   etc.,   page   2S2 
EXECUTORS  OF  MORTGAGEE— 
(see  "assigns  ") 

may  assign,  page  230 
EXCLUSION  OF  POWERS  OF  SALE— 

pre<"edent,  272 
EX  PARTE— 

injunction  granted.  207 
EXPENSES— 

reasonable,  allowed,  174,  176 
EXTENSION— 

of  mortgage,  285b 

assent  to,  by  second  mortgagee,  2K.>c 


INDEX. 


'Ml 


(References  are  to  sectiont  unle*»  othertcite  noted.) 

FAIRNESS  OF  SALE— 

onus  of  proving,  130 

arrangements  by  purchaser,  131,  132 
vendor.  133 
FALSIFICATION— 

of  pedigree,  page  221 

FEB  SIMPLE— 

words  nerpssary  to  limit  undor  U.  S.  O.  ISS".  c.  100.  s.  4  :  247 

FINES  ON  LEASEHOLD  PROPERTY— 
aliiiwed  in  mortgagee's  aocount,  176 

FORECLOSURE— 

relation  of  power  of  sale  to,  238 

bad,  may  be  turned  into  good  sule,  238 

not  governed  by  conditions  of  power  of  sale,  239 

FORMS  OF  POWER— 

discussion  of  various,  32 

FORMS— 

(precedents),  267,300 

power  clauses,  267 

modes  of  giving  notice,  267 

address  of  notice  provided  for,  267 

non-inquiry  clause,  267,  268 

remedy  of  mortgagor,  268 

allowing  special  conditions  of  sale,  269 

with  or  without  notice,  270 

without  notice  in  case  of  insolvency,  271 

exclusion  of,  272 

reservation  to  assigns,  273 

stipulation  for  profit  costs,  274 

express  covenant  as  to  expenses  of  mortgagee. 

274a 
in  mortgages  of  leaseholds,  274b 

notice  of  sale,  common  form,  27r> 
by  publication,  276 

order  allowing  "  further  proceedings,"  277 

indorsement  of  service  of  notice,  277a 

acknowledgment  of  service,  277b 

advertisement  of  sale,  278 

declaration  of  service  of  notice,  279 
IK>sting  up  notice,  280 
insertion  rf  advertisement,  281 
notifying  interested  persons,  282 
bill-poster,  2S3 
auctioneer,  284 
default,  285 
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(Referencei  ore  to  Kctiont  unlett  otkcrtciae  noted.) 
rOBMS— Continued. 

agreement  to  postpone  sale,  285a 
for  extension.  285b 

assent  to,  of  seccad  mortgagee,  285c 
conditions  of  sale,  286 

standing  conditions  of  court,  286 
general  conditions,  287,  287a 

(1)  Highest  bidder,  287 

(2)  Reserve   price,  287 

(3)  Minimum  advance,  287 

(4)  Purchaser  to  sign  agreement,  287 

(5)  Completion  of  purchase,  287 

(6)  Possession,  287 

(7)  Search  of  title,  287a 

(8)  Time  for  objections,  287a 

(9)  Power  to  rescind,  287a 
(10)  Errors  in  descriptions,  287a 
(H)  Conveyance,    287a 

(12)  Power  to  resell  on  default,  287a 

agreement  with  purchaser,  288,  288a,  2SSb 

notice  to  complete,  288c,  288d 

purchase  deed  (Short  Forms  Act),  289 

covenant  as  to  validity  of  mortgage,  289a 

fuller  recital  of  advertisement,  289b 

mortgage  back,  recital  in,  290 

conveyance  of  leaseholds  under  power,  291 
by  building  society,  292 

notice  to  tenant,  by  mortgagee,  293 
by  purchaser,  294 

quit  claim  deed,  mortgagor  to  purchaser,  295 

release  of  equity,  296 

<'onveyance  by  mortgagor  and  mortgagee,  297 

recital  in  same,  289 

similar  conveyance,  mortgage  to  be  kept  on  foot,  299 

bill  of  costs,  300 
FRAUD— 

improper  allegations  of,  effect  on  costs,  228 

ground  for  an  injunction,  199,  203 

ground  for  setting  aside  sale,  208 

in  sales  and  mortgages,  page  221 
FRAUDULENT— 

undervalue,  137,  138,  page  213 
GARNISHMENT— 

of  mortgagor,  effect  of,  191 

of  mortgagee,  effect  of,  191 

how   far  it  effects  power  of  sale,  241 
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(References  are  to  aectiont  unleaa  otherwiae  noted.) 

HANDBILLS— 

(see  Posters) 
HEIRS— 

entitled  to  notice,  71 

or  assigns,  59,  63 

use  of  "  heirs,"   "  heirs  of  the  'body,  etc.,"'  page   197 
HUSBAND— 

conveyance  to  by  wife,  page  213 
IMPLICATION— 

power  resulting  from  necessary,  32 
IMPLIED— 

power  formerly  not,  in  mortgage,  7 

power,  by  Statute,  pago  235 
258,  259. 
provisions    for   notice   under,   33 
service,   under  33 

equitable  mortgages  included,  33 

Land  Titles  Act,  page  265 

covenants,  pages  203,  226,  227 
IMPLIED  RESERVATION— 

of  express  power,  none  in  subsequent  deeds,  30 
IMPROVEMENTS— 

lasting   (by  mortgagee),  177 

general  rule  against,  177 

when  allowed,  statement  by  Jessel,  M.  R.,  177 

conditions  of  inquiry  as  to,  178 

what  must  be  shown,  178 

must  not  improve  mortgagor  out  of  his  property,  179 

by  second  mortgagee,  180 

no  allowance  for,  180 

under  mistake  of  title,  page  212 
INADEQUACY— 

see  Price 
INCAPACITY— 

service  on  persons  under,  95 
INCUMBRANCE— 

sales  free  from,  page  201 

implied  covenant  against  by  mortgagee  selling,  pages  203,  2f)4 

meaning  of,  under  10  Edw.   VII.  c.  ."1,  page  224 

short  form  of  covenants  against,  page  251 
INFANCY— 

of  mortgagor   (or  his  heirs,  etc.)  does  not  affect  power,  3ft 

INFANTS— 

conveyances  by,  page  271 

none  contrary   to   devise,   page   271 
procedure  as  to,  page  271 
application  of  proceeds,  page  272 
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(Reference*  are  to  aectioni  unleii  othencUe  noted.) 
INJT'NCTION— 

against  trustee  where  not  against  mortgagee,  15 
to  restrain  sale  not  a  matter  of  course,  109 
strong  case  required,  199 
insufficient  grounds  for,  200 

scarcity  of  money,  200 
business    depression,    200 
bad  weather,  200 
insolvency   of  trustee,   200 
cloud  on  title,  200 
laclc  of  notice,  200 
set-off,  200 
sale  by  first  mortgagee  at  request  of  mortgagor,  20l 
where  money  to  be  re-lent,  201 
injury  must  be  irreparable  to  be  ground  for,  202 
what  plaintiff  must  show,  202 
good  grounds  for,  203 

mortgage  void  from  fraud,  203 

but  not  merely  incorrect,  203 

unconscionable  conduct  of  mortgagee,  203 

attempting  to  collect  a  penalty,  203 

collateral  purpose  in  exercising  power,  203 

i:sing  power  as  a  means  of  enforcing  another  mortgage 

2U3 
payment  or  tender,  203. 
what  is  sufficient  tender,  203 
special  circumstances,  203 

"  further  proceedings,"  chap.  102,  R.  S.  O.  1887  •  203 
257 
wliere  to  be  applied  for,  204 
is  pendency  of  redemption  action  sufficient?  204 
con''-Hr  n  of  granting,  205 
k        "     into  court,  205 
how  ^uch  must  be  paid,  205 
interlocutory,  206 
allowed  ex  parte,  207 
damages  for  wrongful,  207 
INQUIRY— 

see  Irregularities 
INSANITY— 

of  mortgagor  does  not  revoke  power,  30 
INSOIA'ENCY— 

of  trustee  for  sale,  200 
of  mortgagor,  30 
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(Referencet  are  to  $ecUon»  unlet*  otherwitc  noted.) 

INSURANCE— 

premiums,  allowed  wbenV  176 
application  of.  page  22<t 
clause,  page  2% 

a  first  charge  on  proceeds,  page  li3«) 
INTEREST— 

application  of  proceeds  to,  170,  171 

what  arrears  of,  uut  of  proccds,  172 

not  recoverable  for  inoro  than  six  years,  page  250 

un  surplus,  103 

INTBRUK3UT0RY  INJUNCTION,  206 
INTROUUCTION— 

of  powers  of  sale,  2 
INVALID   SAIJi— 

effect  of,  as  assignment  of  mortgage,  214 
IRREGULARITIES— 

how  far,  affect  purchaser,  146 

non-inquiry  clause,  147 

Dicker  v.  Angerstein,  147 

two  classes  of  non-inquiry  clause,  148 

remedy  of  mortgagor  under  such  clause,  149 

how  far  clause  goes,  150 

express  knowledge,  151 

solicitor  acting  for  both  parties,  152 

broker  acting  for  two  parties,  152 

IRREVOCABLE— 
power  is,  30 

JOINT— 

account,  advance  on,  255 
JUDGMENT— 

creditors,  gee  Execution  creditors 
JUST— 

allowances,  174 

costs  of  taking  possession,  176 

costs  of  advertising,  176 

insurance  premiums  (?),  176 

repairs    (necessary)    176 

rents  and  fines  on  leaseholds,  176 

costs  of  taking  out  administration,  176 

commission  to  real  estate  agent.  176 

costs  of  appointing  receiver,  etc.,  176 
KNOWLEDGE— 

of  irregularity,  effect  of,  150,  151 
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{Refermccs  are  to  tectiont  Mnle»$  otkertcite  noted.) 
LAND— 

TitlcB  Act,  power  of  aale  under,  page  284 
costs  under,  pages  264,  265 
implied  covenants  in  mortgages  under,  page  265 
meaning  of,  under  1  Geo.  V.,  c.  2n  s.  2  (b),  page  lOS 
under  10  Edw.  VII.,  c.  51.  page  224 
under  10  Edw.  VII.,  c.  55,  page  244 
LEASES— 

registration  of,  page  262 
validity  of,  page  204 
LEASEHOLDS— 

covenants  implied  in  mortgages  of 
precedent  jf,  conveyance  of,  291 
LIEN— 

for  improvements 
LIFE— 

estate  for,  words  necessary  to  limit 
LIMITATION— 

of  actions.  Act  respecting,  page  259 
words  of,  not  necessary,  page  197 
LITIGATION— 

costs  of  successful,  222 

unsuccessful,  223 
partially  successful,  223 
LOSS— 

sale  at  a,  measure  of  damages,  1S8 
LOTS— 

sale  by,  121,  122 
LUMP— 

sale,  121,  122 
JiUNATIG— 

airtcragee,  27,  144,  246 
trustee,  pages  198,  275 
mortgagor,  30,  page  275 
MANAGEMENT— 

of  sale,   103-105 

general   principles,   103 
trusteeship,  103 

mortgagee  not  a   "dry   trustee,"   104 
duty  to  act  as  prurient  owner,  105 
and  prevent  sacrifice,  105 
MEASURE— 

of  damages,  for  mistake  of  mortgagee.  1S8 
merge::,  page  212 
MISTAKEN  PAYMENT— 

to  tenant  for  Ufe,  250 
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{Referencet  are  to  aectiona  unleag  otherxcite  noted.) 

MODIFICATIONS— 

of  power  after  granting  thereof,  30 
MONEY— 

•carcity  o..,  no  ground  for  injunction,  200 
" MONTH "— 

one,  for  "  months,"  41 

calendar,  90,  265c 

MORTGAGE— 

Rhould  be  produced  at  time  of  sale,  76 

costs  of  preparing,  218 

for  balance  of  purchase  money,  tee  Credit 

precedent  for  recital  in,  290 

lurnning  of,   under   1   Geo.   V.,   c.  25,  page   IJW 
under  10  VAw.  VII.,  c.  51,  page  234 
under  1  Geo.  V.,  c.  26,  page  275 
MORTGAGEE— 

meaning  of,  under  1  Geo.  V.,  c.  25,  page  IftO 
under  10  Edw.   VJI.,  c.  51,   page  225 

duty  to  act  as  prudent  owiier,  30,  104 

trusteeship,  see  Trustee 

after  assignment  of  mortgage  not  entitled  to  notice,  77 

acts  of,  affecting  of  sale,  133 

buying  up  second  mortgage,  134 

may  not  purclmse  at  sale,  reason  of  rule,  20,  158 

acquiescence  of  mortgagor  in  purchase  'by,  159 

scope  of  rule  against  purchase,  160,  163 

solicitors  and  attorneys,  161 

sale  to  one's  company,  162 

stepping  into  shoes  of  third  party,  163 

position  of,   as  purchaser,   104 

leave  to,  to  bid,  165 

interpretation   of   bis   bid,   166 

liability  to  surety,  75 

limit  to  rule  against,  167 

form  of  deed  to,  168,  247 

purchase  from  sheriff,  161 

no  right  to  surplus,  192 

ur  of  retainer  against,  193 

covenant  implied  in  conveyance  by,  249 

purchase  of  equity  by,  effect  of,  255a 

executors  of,  may  assign,  etc..  page  2;i0 

MORTGAGEE   (SECOND)— 

purchase  by,  of  first  mortgage|,  16 
bought  up  by  first  mortgagee,  134 
entitled  to  notice  of  sale,  66 
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IXUEX. 


(Reference!  we  to  ncctioni  unlcaa  otkcricite  noted.) 

MORTGAGEE  (SFXJOXD l  —Continued. 
sole  to,  164,  1S6 

improTements  by,  tec  ImprovemenU 
riKbt  to  8urplu8,  183 

right  to  fair  dealing  on  part  of  first  mortgagee,  184 
riglit  to  sell  subject  to  first,  186 
right  to  account  against  first  mortgagee,  187 
right  to  exclude  items,  187 
liability  of  first,  to,  for  mistnkeH,  188 
measure  of  damages  in  such  chho,  188 
priorities  among  incumbrancers,  KM) 
MOUTGAGE-MONEY— 

what  i»,  page  2^4 
MORTGAGOR— 

meaning  of  under  1  Geo.  V.,  c.  25,  page  IIMJ 
under  10  Edw.  VII.,  c.  51,  page  2iM 
concurrence  of,  in  sale,  unnecessary,  3,  4 

effect  of,   143 
sale  at  request  of,  201 
proceedings  at  request  of,  221 
death  or  disability  of,  30 
bankruptcy  or  insolvency  of,  31 
when  entitled  to  notice,  61 
wife  of,  ice  Wife 
remedy  of,  lee  Remedy 
sale  to,  effect  of,  156 
bidding  by,  effect  of,  157 
claim  of,  in  equity,  235 
proceedings  subsequent  of,  effect  of,  244 
subsequent  fraudulent  conveyance  by,  244 
NECESSITY— 

for  power,  practical,  11 
equitable,  12 
XOX-IXQUIRY— 

tee  Irregularities 

clause,  precedent  of,  267,  268 

right  of,  263a 

NOTICE  OF  SALE— 

given  before  default  void,  21 

meaning  of  notice,   62 

under  implied  Statutory  power,  33 

service  of,  see  Service 

not  always  necessary  but  usual,  65 

power  without,  deemed  oppressive,  55 

in  mortgage  to  solicitor,  55 
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(Referencei  are  to  trctionn  unlc»»  otherwiie  noted.) 

NOTICE  OF  SALE— Continued. 

efTevt   of,   where   none   retiuired,   56 
parol  voluntary  promite  to  give,  56 
power   without,   alternative   form,   57 
precedent  of  alternative  form,  270,  271 
mode  of,  left  to  discretion,  58 
public  or  nctuul,  58 
indicated  mode   must  be  followed,  58 
and  none  other  require<l.  58 
to   whom  given,  <"(!) 

heirs  or  assigns,  .*iO 

all  interested  in  equity,  5ft 

how  ascertained,  60 

searches,   60 

particular  classes,  61 

mortgagor,  61 

where  he  has  assigned,  61 

several  mortgagors,  61 

reason  of  notice,  62 

assigns  of  mortgagor,  6!) 

heirs  or  assigns,  6.3 

subsequent  purchaser,  64 

sale  by  mortgagee  and  mortgagor,  64 

severance  of  equity,  6.5 

subsequent  mortgagee,  66 

Hoole  v.  Smith,  66 

tenant  of  mortgagor,  67 

reversioner,  67 

assignees   of   insolvent,    68 

execution  creditors,  60 

what  creditors  entitled,  69 

execution  creditors  of  subsequent  purchaser,  70 

heirs,  representatives,  devisees.  71 

shall  representative  include  the  heir?  71 

cestui*  que  trustent,  72 

trustees,  72 

wife  of  mortgagor,  73,  74 

wife  of  purchaser.  7.3,  74 

principal  and  surety,   75 

mortgagee's  liability  to  surety,  7.5 

judgmeiit  creditors  of  mortgagee,  76 
classes  not  entitled  to  notice,  77 
mortgagee  who  has  assigned.  77 
representative  of  tenant  for  life,  77 
trustee  during   minority,   77 
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lyoEX. 


\m 


(R0fmre»o«»  mre  to  tcetiont  m»l«$»  othtncU*  noted.) 

NOTICE  OF  SALE— Continuei. 
optional  casea,  78 

none  where  clalma  paramount  to  mortfagor,  79 
form  and    -ontenta  of  notice,  80 

precedenta  of,  276,  276 

ordinary  form  of,  80 

demand  of  amount  due,  80 

Tendora  should  be  stated,  81 

description  of   property,  82 

intention  to  sell  should  be  clear,  83 

purporting  to  sell  equity,  83 

to  whom  addreased,  84 

proviso  as  to  address,  84 

manifest  omissions,  8-1 
beginning  proceedings  over,  03 
assignment  during  notice,  effect  of,  04 
concurrently  with  default,  97 

where  not  allowed,  98 
effect  of,  90 

acceleration  and  tender  after,  00 
right  to  demand  re-conveyance,  100 
and   assignment,   100 
no  effect  on  consolidation,  101 
waiver  of,  102 

mortgagor  may  waive  as  against  himself,  102 
but  not  as  against  assigns,  102 
mortgagee  may  waive,  102 
lack  of,  no  ground  for  injunction,  200 

NOTICE— 

of  right  to  redeem,  to  purchaser  of  land,  39 

of  time  and  place  of  auction,  116 

declaration  as  to,  precedent,  282 
estoppel  by,  116 

to  purchaser,  of  irregularity,  146 — 150 

to  purchaser  to  complete,  285c 

to  vendor  to  complete,  285d 

to  tenant   by  mortgagee,  203 

to  tenant  by  purchaser,  294 
OMISSIONS— 

manifest  in  Notice,  85 

ONEROUS— 

costs  unnecessarily,  223 

OPPRESSION— 

powers  not  invalid  because  they  may  be  used  for,  245 

OPPRESSIVE— 

power  without  notice,  42,  55 
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(Reference*  are  to  $ectioH$  unlen  otherwise  noted.) 
ORDER— 

effect  of  order  of  Court,  pnjtp  222 

allowing  "  furilitT  priKccdimtn."  300,  242,  24;j,  pagp  240 
preot'dent  of,  277 
ORIGIN— 

of  power*  of  sale,  1 
PARTY— 

mraning  of,  under  10  VAw.  VII.,  c.  50,  page  244 
PAYMENT— 

lec  Default,  sec  Tender. 

after  default,  pages  2Xi,  2X\ 

certificate  of,  good  at  whatever  lime  given 

miNtaken  payment  to  tenant  for  life,  page  208 

Into  court,  on  application  for  injunction,  205 
how  mueli,  205 
of  surplus  of  proceedH,  190 
PEDIGREE— 

faldiScation  of,  page  221 
PENALTY— 

attempting  to  collect,  under  colour  of  exercise  of  208 

PENDENCY— 

of  redemption  action,  effect  of,  204 
PJ>ACE  OF  SALE— 

where  held,  106,  112 

to  be  announced  in  advertisement,  112 
POSSESSION— 

costs  of  taking.  176 

right  to  take,  distinguishes  power  from  trust,  17 

how  far  it  affects  power  of  sale,  241 
POSTERS  OF  SALE,  115 

how  many,  115 

declaration  us  to,  115,  28.*) 
POSTING  UP  NOTICE— «c  Notice 

declaration  of,   precedent  of,  280 
POSTHUMOUS  CHILDREN 

rights  of,  page  213 
POSTPONEMENT  OF  SALE,  129 

not  compulsory,  129 

but  in  di'-cretion  of  vendor,  129 

precedent  of  aRreement  for,  285a 
POWER  OF  ATTORNEY- 
US  form  of  power  of  sale,  37 

to  whom  give,  37 

when  irrevocable,  37 

acts  under  are  grantor's  acts,  37 
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(Referenett  are  to  $tettoni  tinlett  otkcr^rUt  noted.) 

POWER  OF  8AI.K— 

cUuiir,  paup  "Jail 

tre  iinikr  8|)»>olal  Titlea. 
POWEll  TO  MOIITOAGK— 

include*  power  to  give  mortKiiK'-  with  power  of  •ale,  8 

I'KECEDENTS— 

•ee  "  ForniM  " 

PRICE— 

inadequacy  of.   137 

how  far  a  ground  for  up«<»*lnK  wale.  137 

together  with  other  clrcunntancea.  i:» 

PRINCIPAT^ 

acceleration  of  23 

application  of  proceeds  of  aale  to.  17(l.  171 

and  Buretjr  entitled  to  notice,  75 

PRINTED  WORDS— 

entitled  to  lera  reapect  than  written  onea,  31 

PRIORITIES— 

among  puiane  incumbrancers,  I'.M) 

PRIVATE  CONTRACTS— 
aale  by,  135 
generally  optional,  135 
before  auction  attempted,  136 

PROCEEDS— 

see  "Application" 
I'llOOEEDINGS- 

»ee  Further,  Order,  Coats,  etc. 

PROFIT  CHARGES— 

nut  allowed  to  mortgagee.  181 

can  be  stipulate  for,  182 

costs 

tee  Solicitor — Mortgagee 

precedent  of,   stipulation   for,   174 

PROPERTY— 

C(  sts  incurred  in  relation  to.  221 
meaning  of,  1  Geo.  V.,  c.  25,  i    je  190 

PRUDENT  OWNER— 

duty  of  mortgagee  to  act  as,  20 
PUBLICATION— 

notice  by,  90 

PUFFER— 

definition  of,  page  VM 

PUISNE  INCUMBRANCER— 

«ee  Mortgage  (Second) 


IMtK.X. 


3TU 


{Hf/errtun*  »rr  to  inlioH§  MNir««  ,ikirtfi$e  itotnl.) 
IMTRCHABE— 

by  mortgafee,  lee  MortiucM 

of  revrraion,  pagr  213 
riT.CIIABBR— 

meaning  of,  uodrr   I   (iio.    V.,  i-.  '_'■'>.  ihikc    I<.m( 

MRreement  with,  prec-edent  of,  'iHH 

Hubacquent,  of  equity,  64 

MiU  of.  in  relation  to  wale.  ]:i1,  l.'l'J 

title  of.  l.'» 

when  pHtate  vtwta  iu,  i:ti> 

conveyani*  to.  pago  iSiS 

precedent  of  aame,  280 

for  value  without  moirt*.  imgf  'S\:\ 

specific  performance  aicainit,  :t,  4 

rifhta  of,  MM  tn  Htti>iilation  of  piirrlinNp-di'rd,   piiRo 

guiT  cr.AiM— 

to  purcha  »r,  29r» 
RECEIPTS— 

of  mortga,,  e  pfTectual  diwbar|{ii<,  pages  23(),  2><1 

of    mortgaged    proper'..-    when    allowed    In    roortgagei'M 
count,  17H 

how  far  demiie  to  hffectit  ixiwer.  241 

in  l>ody   of  dcpd.   pngf   Uts 
RECITALS— 

in  conveyance  to  purchaxer.  142 

precedent  of,  280 
REDEMPTION— 

action,  pendency  of,  iti«  effect,  204 

as  a  remedy  of  mortKUKor,  2f)s 

discretion  of  courts  as  to.  21U 

how  ezerciHed,  211,  212 

costs  of  action.  224,  22t! 
ItEOISTRATION— 

of  leasex,  page  2ti2 

of  discbarge  uf   mortgage,   puK*'   -*>- 
REI.EASE— 

of  part  of  laud   chargMi.   piiRe  211 

to   mortgagee   not    a    merger.    22!> 

of  equity,  206 
REMEDY— 

of  mortgagee  (Chap.  XII.) 

relation  of  power  of  saie  to  others,  2.'57 

see  Foreclosure.  Covenant,  etc. 

of  mortgagor  for  sale  without  uotice,  149 

against  mortgagee-purchaser.  1G4 

mr  lujunction.  Redemption,  etc. 
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IXUEX. 


(ItefereHeei  are  to  seciion»  Mnle»$  othencite  noted.) 

ItENTS  OF  LEASEHOLD  PROPERTY— 
allowed  in  ttccount,  176,  260d 
not  recoverable  for  more  than  six  years,  page  250 

REPAIRS— 

net-pssary,  allowed  in  account,  176 
BubHtantial.  tee  Improvements 
RESTRAINING  ORDER— 
see  Injunction 

RESTRICTION- 

on  proceedings.  Chap.  102,  R.  S.  O.  1887:  242 

where  not  a  requisite,  242 

act  retrospective,  243 
REVERSIONER— 

entitled  to  notice,  G6 

REVERSIONS— 

purchase  of,  page   21  .'5 
SALE— 

by  auction,  page  220 

at  a  loss,  measure  of  damages,  188 

free  from  inciiiirbranccs,  page  201 

SCALE  OF  TAXATION— 
tee  Taxation. 

SEARCHES- 

a  precedent  to  sale  pro<eedings,  60 
of  title,  costs  of,  219 

SECURITY— 

proceedings  to  protect,  221 
SELF— 

conveyance  to,  page  2i;'. 

SERVICE  OF  NOTICE— 

under  Chap.  102,   R.   S.  O.   1887:  fH5,  TO 
prescribed  mode  must  he  followed,  86 
rule  in  Bartlett  v.  Jull.  S« 
under  Short  Forms  Act 

three  modes  of  service,  87 
posting  up,  how  far  good,  88 
notice  usually  posted  as  of  course,  89 
l)y  publication.  90 

when   time  runs   from.   !)0 
date  of  paper,  01 
what  paper,  92 
(111   persons  uudiT  incapacity,  86,  9.j 
declaraticm  of  service,  form,  279 

SET  OFF— 

no  injunction  to  allow,  200 


lyoEX. 


M 


(lieferencts  art   to  xccUonK  uiilfim  othcru:iite  noted.) 

8KTTING  ASIDE  SALE— 

u  remedy  of  mortgaeor,  208 

grounds  for,  200 

lack  of  notice,  209 

discretion  in  court  as  to,  211 

■nay  put  conditions  on,  211 
or  altogetlier  remit  to  other  remedy,  212 
SHERIFF— 

purchase  by  mortgagee  from,  160 
SHOUT  FORMS— 

Act,  0.  10 

clause  14  (schedule  B).  4U 

directions  for  use  of,  40 

interpretation,  41 

"  one  month,"  41 

third  direction,  42 

omission  of  provisions  for  notice.  42 

symbolical  meaning  of  t'bort  clauses,  4o 

additions  to  the  short  forms,  45 

principles  of  construction,  46 

effects  of  exclusion,  47,  50 

Uissigns  of  mortgagee,  48 

exceptions  to  rule  as  to  assigns,  40 

trustees  may  sell  not  as  assigns,  40 

necessity  for  entry,  51 

suggestions  for  drawing  powers,  5.T 

internal  qualifications   to  be  avoided.  54 

precedents  of  additions  to  Short  Forms.  207 

SOLICITOR— 

powei  of  sale  to,  by  client,  with  no  provision  for  notice,  55 

agreement  with  client  as   to  remuneration,   page  204 

acting  for  both  parties,  152 

purchase  by,  under  power,  161 

payment  of  surplus  on  advii-c  of,   104 

remedy  against  in  such  case,  104 

mortgagee,   preparing  uiortgujce  deed,  21<s 

costs  of,  220 

out  of  pocket,  not  profit  costs,  220 

rule  a  general  one,  230 

can  he  stipulate  for  profit  costs'/  2."iU 

proc(>dent  of  stipnlation,  274 
mv  Costs,  Taxation,  etc. 

SrKCIFIC  PERFORMANCE— 

against  purchaser,  34,  140,  0."i 

of  iigreemeiits   for   iiiortengcs   with   power  of  siilc.  Vt 

utisucccssful  action  for,  costs  of,  233 


376 


lyjiEX. 

to  tectionii  tinleat  otherwite  noted.) 


(Referencet  are 

STATUTE— 

of  limitations,  page  i'tJt 

as  against  trustee,  page  274 
limit  of  time  to  exercise  power,  25 
when  running  against  mortgagee,  25,  page  259 

mortgagor,   25 
purchaser,  25 
as  against  surplus.  197 

STATI'TES— 

re  conv«yancing,  page  194 
re  dower,  page  267 
re  executors  and  trustees,  page  274 
re  infants,  j/uge  271 
re  land  titles,  page  263 
re  limitation  of  actions,  page  25!> 
re  lunatic  trustees  or  mortgagees,  page  193 
re  mortgages  of  real  estate,  page  223 
re  registration,  page  262 
re  short  forms  of  mortgages,  page  244 
re  solicitors,  page  287 
re  transfer  of  property,   page  194^ 
re  trustees  and  executors,  page  274 
SIBSKQUENT  INCUMBRANCERS— 
tee  Mortgagee  (secoud) 
proceedings  of  mortgagor,  effect  on  power,  -44 
purchaser,  »ee  Purchaser 
SUCCESSFUL  PROCEEDING.^— «ee  Costs 

SURETY— 

entitled  lo  notice,  75 
liability  of  mortgagee  to,  75 

SURPLUS- 

trusteeship  of.  in  mortgagee.  IS 

right  of  second  mortgagee  to,  75 

meaning  of,  192 

mortgagee  no  right  to,  192 

or  of  retainer  against.  193 

interest  on,  193 

payment  of.  on  advice  of  solicitor,  194 

remedy  against  solicitor,  194 

to  whom  payable,  195 

when  payable  to  owner  of  equity.  195   (a) 

payment  of.  into  court,  196 

statute  of  limitations  applied  to,  197 


TAIL— 


estates  in,  words  neicssniy  to  limit,  247 


lyDEX. 

{References  are   to  sections  unless  otherwise  noted.) 

TAXATION— 

R.  S.  O.  1887,  c.  147,  ss.  13 :  52 

"third  party,"  his  right  to.  231,  page  291 

what  are  "  special  circumstances,"  232 

under  chap.  102:  233 

effect  of  delivery  of  bill,  234 

scale  of,  23.'» 

nature  of.  right  o^  236 

TENANT  FOR  LIFE— 

by  curtesy,  page  210 

representative  of,  not  entitled  to  notice  of  sale,  77 

of  mortgagor  entitled,  66 

mistaken  payment  to,  page  208 

production  of,  page  214 

TENDER— 

effect  of,  99 

as  a  ground  for  injunction,  203 

what  is  sufficient,  99,  203 

TERMS  OF  POWER— 

must  be  observed,  13 

rule  extended  to  trustees.  13 

TERMS  OF  SALE,  123  et  seq. 

THIRD  PARTY— 

mortgagee  purchasing  through,  160,  163 

TIME  OF  SALE— 106,  112,  113 

TITLE  OF  PURCHASER.  139 

cloud  on,  200 

TOHRENS  SYSTEM— 

see  Land  Titles  Act 

TRUST— 

deed  favored  by  courts,  34 
in  Virginia,  34 
reasons  for  preference,  35 
disadvantages,  30 

to  mortgagor,  36 
to  trust,  36 
to  mortgagee.  36 
TRUSTEE— 

meaning  of,  under  1  Oeo.  V..  c.  20,  page  277 

conveyances  by,  page  204 

lending  more   than  authorized   amount,   page  2.^2 

lunatic,  a  trustee,  page  103 

actions  against,  page  282 

mortgagee  who  is  also  a,   rights  of.   15 

how  far  entitled  to  notice.  72 
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{ReferencM  are  to  $ectu>n»  unle*»  otherwi«e  noted.) 

TRUSTEESHIP  OF  MORTGAGE— 

result  of  equitable  necessity  of  power,  13 

definition  of,  14 

instructions  as  to,  15-18 

not  equally  enforceable,  15 

not  an  express  trustee,  15 

trustee  restrained  when  mortgagee  not,  15 

conflict  of  duty  with  interest,  15 

ground  of,  17 

locus  of,  18 

a  figure  of  speech,   19 

a  secondary  matter,  19 

true  principle,  20,  105 

not  a  "  dry  trustee,"  104 
UNDERVALUE— 

fraudulent,    137,    138 

in  purchases  of  reversrions,  page  213 
VALIDITY— 

of  powers  originally  doubted,  1 
established,  3 

of  leases,  page  204 

VALUE— 

purchaser  for,  page  213 
VERMONT— 

form  of,  power  used  in,  34 
VIRGINIA— 

form  of,  power  used  in,  34 
WAIVER— 

of  notice  by  mortgagor,  101 

not  as  against  his  assigns,  101 
by  mortgagee,  101 

of  default,  by  mortagee,  101 

WEATHER— 

bad,  no  ground  for  injunction,  200 

WIFE— 

of  mortgagor  entitled  to  notice,  73 
of  subse'.  ent  purchaser  not,  74 
conveyancp   to,   by  husband,   page   213 
(tee  Dower) 

WILFUI^ 

default,  decree  as  of  course  against  mortgagee,  16 
explanation  of  doctrine,  189 
WRITTEN— 

words  entitled  to  more  weight  than   printed  ones,  31 


